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ERNST & YOUNG STUDY ON CONSUMER ARBITRATION IS
MEANINGLESS

A 2004 study by Ernst & Young® claiming that binding mandatory arbitration is fair
for consumers is, upon close examination, meaningless. The study is being peddled
by industry lobbyists to derail B-17-50, the Arbitration Amendments Act of 2007.

Study Provides no Basis to Vote Against the Arbitration Amendments Act

The Ernst & Young study is deeply flawed. It examines only a ridiculously small
number of arbitrations brought by consumers — just 226 — ignoring the tens of
thousands of arbitrations against consumers that occur each year and ignoring public
data that show consumers fare poorly. The American Bankers Association paid for
that sham study - a group that has an indisputable financial stake in the continued
ability to force consumers into mandatory binding arbitration to get access to credit
or loans.

Even if the Ernst & Young study were accurate, the bill before the D.C. Council does
not restrict the use of mandatory binding arbitration for most consumer contracts.

Study Uses an Insignificant and Unrepresentative Sample

The Ernst & Young Study examined a mere 226 lending cases initiated by consumers and
arbitrated by the National Arbitration Forum (NAF).? The study ignored the thousands
of cases initiated by lenders against consumers and failed to examine any cases involving
the two other national arbitration service providers (the American Arbitration Association
and JAMS), which alongside NAF, account for a large proportion of the U.S. market for
arbitration services.®

The study also ignored publicly available data showing that NAF conducts thousands of
arbitrations against consumers. The managing director of the NAF, Edward C. Anderson,
disclosed in a 2002 deposition that NAF handles tens of thousands of arbitration cases
each year.* See attachment one. Also, public data examined by Public Citizen confirm
that consumers fare poorly in the thousands of arbitrations NAF conducts every year.”
See attachment two.

Similarly, NAF data required to be disclosed under California law on the company’s
Website reveal that NAF conducted 33,965 arbitrations in California alone between
January 2003 and March of 2007 and that consumers did not fare well.® In one example,
a single NAF arbitrator decided only two credit card cases in favor of consumers out of a
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total of 80 cases.” A similar disclosure requirement is part of proposed D.C. law, B-17-
50, and would assist District consumers greatly by ensuring that baseline data about
arbitration results are available to District consumers.

Clearly, the study’s broad conclusion — consumers fare well in arbitration® — is baseless.
The sample studied is too small to be significant. It is also unrepresentative because the
study failed to analyze thousands of cases brought by lenders against consumers and
further ignores data of arbitration results publicly available under California law.®

Metrics Used to Determine Consumers Success in Arbitration are Flawed

According to the study, consumers prevailed 79 percent of the time in the 226 cases
examined.™® But in analyzing this set of consumer-initiated cases, it was assumed that a
consumer “won” if the case was dismissed at the consumer’s request (or by agreement).*
Yet, there may be many reasons why a consumer might end a case, for example, if
arbitration were too costly to pursue, as the study found in at least one case.'® These
study results cannot be taken seriously.

The study’s other conclusion - consumers prevailed 55 percent of the time in the 226
cases examined - is equally flawed. First, the authors understood that assuming
consumer satisfaction based on a dismissal is a biased measure, so they included a second
one. This second measure is equally rigged because it only includes cases where there
was an arbitration hearing.> Most credit card arbitrations are not decided by hearings
(which impose an additional cost),* but on the documentation submitted. This is
confirmed by the fact that hearings were conducted in only 97 cases (out of the 226)."

Telephone Survey Confirms the Study is Rigged and Baseless

Finally, in an effort to bolster these baseless “conclusions,” reviewers conducted a
random telephone survey of the consumers involved in the 226 cases. Only 40
consumers even were contacted, and out of those a mere 29 consumers bothered to
respond.’® Thus, while 69 percent of the 29 consumers may have expressed
satisfaction,’” using such a miniscule number of consumers to draw the sweeping and
entirely unwarranted conclusion that in general consumers find arbitration beneficial, is
baseless. That “conclusion” cannot withstand the least bit of honest scrutiny.

The Ernst & Young study should be disregarded. Please give consumers a fair
shake in arbitrations conducted in the District by voting to approve B17-50.
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Endnotes

! Ernst & Young, Outcomes of Arbitration: An Empirical Study of Consumer Lending Cases (2004)
(“Ernst & Young Study™).
2 “Qur study reviews and reports on the outcomes in consumer lending arbitration from an analysis of 226
lending-related, consumer- initiated cases filed with the National Arbitration Forum [NAF].” Ernst &
3\‘(oung Study at 6. The study covers the time period from January 2000 through January 2004. Id. at 7.

Id.
* That deposition testimony was given in a California suit. See May Ebarle v. Household Retail Services,
Inc., Case No. CGC-02-403708, Superior Court of California and County of San Francisco. See attachment
one.
> Public Citizen examined a 2000 court filing where data were provided by First USA Bank, a bank with a
national presence operating in the District, regarding its arbitration disputes conducted by NAF. See
Michael A. Bownes v. First USA Bank, N.A., Court No. 99-2479-PR (Circuit Court of Montgomery
County, ALA) (answers to interrogatories); attachment two. During a two year period, First USA Bank
initiated more than 50,000 cases against consumers. Id. NAF ruled in approximately 20,000 of those
cases, in which First USA Bank won 99.6 percent of the cases. This is the inconvenient truth that is
uncovered when data cannot be manipulated.
® Of those cases, 18,088 involved a single lender, MBNA. See also Letter from Public Citizen to
Chairman Phil Mendelson at 2-3 (Apr. 5, 2007). Public Citizen explained the reporting requirements under
California law and provided an analysis of reported NAF data.
" Letter from Public Citizen to Chairman Phil Mendelson at 3 (April 5, 2007).
¢ Ernst & Young Study at 10 (concluding that arbitration process appears to favor consumers).
® Once the California law took effect in January 2003, large arbitration service providers, like the
American Arbitration Association and JAMS, were required to publicly post the results of their California
arbitrations. NAF initially refused and filed suit, but was defeated and posted its data retroactively.
1% Ernst & Young Study at 9-10.
1 1d. at 9. If there were any doubt as to the outcome, study reviewers used “their judgment in classifying
the outcome of the case.” Id.
2 The Ernst & Young study revealed that in one case the consumer ended the arbitration precisely because
he “could not afford to continue.” 1d. at 9, nt. 11.
B 1d. at 10.
Y This private arbitration system is a pay-to-play, a la carte system. Thus, a hearing would have to be
paid for separately (in advance), as would a hearing room.
> Ernst & Young Study at 10.
1d. at 11.
Y 1d. at 11.
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SUPERIOR COURT OF CALIFORNIA
CITY AND COUNTY OF SAN FRANCISCO

MAY EBARLE, Case No.: CGC-02-403708
Plaintiff,

vs.

HOUSEHOLD RETAIL SERVICES,

INC., dba "HRSUSA/Best Buy" and

"BNBUSA/Best Buy," and DOES 1

through 10, inclusive,

Defendants.

VIDEOTAPE DEPOSITION of EDWARD C.
ANDERSON, taken on the 27th day of November, 2002,
commencing at approximately 9:58 a.m., at the law
offices of Maslon, Edelman, Borman & Brand, 3300
Wells Fargo Center, 90 South Seventh Street,
Minneapolis, Minnesota 55402-4140, before Diane D.
Wicht, Notary Public, in and for the County of

Anoka, State of Minnesota.

APS International, Ltd.

(612) 831-7776
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APPEARANCES:

CAROL McLEAN BREWER, Attorney at Law,
KEMNITZER, ANDERSON, BARRON & OGILVIE, L.L.P.,
Pacific States Building, 445 Bush Street, Sixth
Floor, San Francisco, California 94108, appeared

on behalf of the Plaintiff.

AARON M. ARMSTRONG, Attorney at Law,
HELLER, EHRMAN, WHITE & McAULIFFE, L.L.P., 333
Bush Street, San Francisco, California 94104-2878,

appeared on behalf of the Defendants.

MICHAEL C. McCARTHY, Attorney at Law,
MASLON, EDELMAN, BORMAN & BRAND, 3300 Wells Fargo
Center, 90 South Seventh Street, Minneapolis,
Minnesota 55402-4140, appeared on behalf of the

Deponent and the National Arbitration Forum.

ALSO PRESENT: PETER SIMON, Videographer
Marketing By Video
(952) 944-3323

APS International, Ltd.

(612) 831-7776
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INDEX

EXAMINATION OF EDWARD ANDERSON

EXAMINATION: PAGE

(BY MS. BXEWETI) vt ienenenonoeeeneeennensns 4

(By Mr. ArmsStrong) .....c..ouvvuunerennnoenean 109
(By MS. BYEWEY) i ii ittt ittt eineenansnanenas 113
OBJECTIONS:

(By Mr. McCarthy) 19, 23, 24, 29, 33, 35, 36, 45,

47, 62, 65, 66,
85, 86, 87, 88,
101

67, 68, 69, 71,

89, 93,

(By Mr. Armstrong) 38, 62, 64, 67, 74, 88, 94, 100
EXHIBITS:
No. 1 Re-Notice of Taking Deposition ..... 5
No. 2 Stipulation re confidential info 7
No. 3 Comparison of arbitration systems 27
No. 4 Notice to cardholders .............. 31
No. 5 Changes to your Best Buy Agreement

and Disclosure Statement ........... 35
No. 6 Complaint filed 1-2-02 ............. 39
No. 7 Arbitrator Info Request & Agreement .49
No. 8 Fax cover sheet 9-10-02 from Ginny

McCarthy w/ arbitrator resumes ..... 54
No. 9 NAF Code of Procedure July 1, 2000 58
No. 10 - NAF Code of Procedure July 2, 2002 58
No. 11 - Household as Respondent/Claimant 73

REQUEST FOR DOCUMENTS:

(None)

APS International, Ltd.

(612) 831-7776
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(WHEREUPON,

the following proceedings transpired:)

(START VIDEOTAPE)

THE VIDEOGRAPHER: Today's date is
November 28th, 2002. The time is 9:58
a.m. This is the videotape deposition
of Edward Anderson. Will the counsel
please identify themselves for the video
record.

MS. BREWER: Carol Brewer, counsel
for plaintiff, May Ebarle.

MR. ARMSTRONG: Aaron Armstrong
appearing for the defendant, Household
Retail Services.

MR. McCARTHY: Mike McCarthy
appearing for the witness, Edward
Anderson, on behalf of -- I believe on
behalf of the National Arbitration
Forum.

THE VIDEOGRAPHER: Would the

reporter please swear the witness.

EDWARD C. ANDERSON,

a witness in the above-entitled

APS International, Ltd.

(612) 831-7776
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the other in cases that are filed. We've
disclosed to you the number of cases that have
been filed for or against Household and -- and
it's not a number that would rise to even one
one-hundredth of 1 percent of the caseload
over the period of time that you're talking
about, so --
We'll -- we'll talk about what cases the NAF
has handled for Household a little later, but
I'm curious as to how many cases the NAF
routinely handles in a year.
MR. McCARTHY: I'll object to the
form of the question to the extent that
was a gquestion.

THE WITNESS: Tens of thousands.

BY MS. BREWER:

Q

A

Is there a number that you keep track of?

I don't keep, no. I mean, we can do a look
back and see what that -- that number is, but
I don't keep track of it on a -- on a

year-to-year basis.

One of the documents that we've asked for
today is any documents reflecting the NAF's
solicitation of business to Household. And

included in this stack of documents are a

APS International, Ltd.

(612) 831-7776

24
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: IN THE ClRC’UlT COURT oF
MONTGOMERY COUNTY ALABAMA

. MICHAELA. sownas, | | )"'
. - )

© Plaintif, )

v. | ) civil Action No.' 89-2479.PR
FIRST USA BANK. N.A.. VISAUSA, )
INC.; etal, )
' )

 Defendants. ) - SR
" PLAINTIFF'S SECOND SET OF INTERROGATORIES

COMES NOwW the Defendant. First USA Bank N A, (“Bank") and for anSWer and :
objection to the Plalntif"s Second Set of Interrogatories, states as follows: -~
AL OB.JEG pu BLETOA oe: s

N The Bank objects generauy to the !ntenngatones h their enturety on the

_ grounds that the Plalnttﬁ i& required to arbitrate ms claims against the Bank and dxscovery

,'s unnecessary_v_.{xm respect to the arblhaﬁon lssues-. quever.-because_ the tngl court has
_ : exbres“sly.aumoﬁze&. discovery on t}_\,e a‘rbitraﬁon issues, the Bank shall furnish _it'siansﬁers -
" without waivérbf its objection to d!scovery and without waiver of its motlon to cdmpg'i the |

~ Plaintiff to pursue his claims agalnst the Bank in arbltratmn

PRttt Pl

o z ~ThHeEank objects ta‘r'ésiiaﬁdmg to certaln of the dlscovery requesls that seek

mformaﬁon related to the merits of this case. Dlscovery onthe rneﬁts isi 1mprcper because =

(1) this- case must be arbltrated and (2) even n‘ this !mgaﬂon is allowad to go forward in




e gmes

rED-aH—eUUY . LGy

B (&) | fln..w_hdée fé\)dr the claim waé'resolvéd and thqgmou’nt': :
(@ 3’ - The némé én'ci add't.'.ess' of tbé"arbltrat'or; an:d'
R (d) Ths nama and address of the arbttratlon assoclatmn K |
Answerthjecttan. Au arbltrations have bean conducted by the Nationa!Arbltraﬂon' -
o " Forum (" ") The Bank objects to fumushlng the. addxﬂonal lnfon’nat:on requested on the'
- grounds that it is. m'elevant and lmmaterial to tha arbztrat!on issues pendtng before the
| Court and the furmshlng of thls mfon'natnon will not lead fo the dlscovery of admlsslble vv :
| vldenca The Bank further ob}ects to. prowdmg the lnformatnon requested because the - |
- rules of the NAF Whlch is the enfity to conduct arbﬂraﬂons between the Bank and» '
. cardmembers, specn" muy provide that the arbitratlon proceedmgs are conﬁdentlal unless
_the partnes agree othemxse W:thout wawer of this objection. please see Exhlblt 1 which.

: _deplcts onha summary basis the- number of arbrlrations to whlch the Bank was & parly and

| the outcoma _ _ | .

13.-- State the numhet of dlsputes in wtuch you have invoked arbitratmn ; é_,__.m_- | _‘
AnswerlObjectlan. Approxlmately 51 000. o : e -

, 14 Fully describe each and every document or thmg whzch this Defendant will

rely upon or seek fo lntroduce In dafense of Plalnttﬁ's clalms with regard to the arbatratlon

S clause -
| AnswerlObject:on' The attorneys for the Bank will decide whxch documents the j

) Bank will rely qu&ﬁ!.seek 0 in _.-.T,_,g_-_n_g_;aiaqqao:_the»&lah;ﬂﬁ‘»s@laumsfwm;ega@ o

e Sy s B ¥ o

the arbitrahan provision.
16. State with partu:u!arity each and every document which discloges ta
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Desk Hearlng Award—No Response

Desk Hearmg Pending Filed by Cardmember '

- Dlsmlssed Per Agreement Setﬂemant
Drsmlssed—Arbltrator Paid by Flrst U_SA

Dismissed-No Service In 90 Days .

Dtsmlssed-Per Request of Flrst USA .

Dlsmxssed-wuhout Prejudxce

Doc Heaﬂng Pendlng-Arbnu-ator Appomted' -

Document Haanng Pendlng

D_o,cument Heaﬁng-Need Information -
- Document Hearing-Pending Mailing

" Document Hearing Award
=xception-Extension Granted

Excébﬂon-!?_endjng -‘infbnna'thn '
' Parficlpatory Hearing Award

Pending Response |
Pending Service
éta‘y-Bankruptcy

Total Claims

17293

1
4823

_ .59., :
23425
325_,

3

5
.
1.

21

2542

391
2905

51622

&rbif@ﬂons Filed A'gaiggt First US é'ﬁaﬂk o

Status
Seftled
| peramg T
Award Against First USA
Total "

Total

e e -

1

T
-2
4 -

- Cardmember pré'VaH'éd" o 8y
FirstUSA Prevalled 19618
Pending Claima

. ‘Expired Claims
Total

- 3066
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