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Dear Dr. Runge, 
 
 We submit these supplemental comments to the National Highway Traffic Safety 
Administration’s (NHTSA’s) rulemaking on Part 512 as a brief answer to the retort of 
December 2002 by the Alliance of Automobile Manufacturers (“the Alliance”) and the 
Rubber Manufacturers’ Association (RMA).  The intense animosity on display in the 
Alliance’s comments is a further sign of the significance of this rulemaking, and an 
excellent indication of industry’s fear of an informed public. 
 
 We object to the Alliance’s effort to highjack what should be a relatively 
straightforward review of the agency’s procedures of its current practices under Part 512.  
The initial rulemaking notice on the revisions of Part 512 contained only a glancing 
discussion of the rule’s impact upon the administration of the early warning rule, 
consisting merely of a re-statement of the statutory language, without any substantive 
discussion.  Neither the agency’s early warning Advanced Notice of Proposed Rule 
Making (ANPRM) nor the Notice of Proposed of Proposed Rulemaking (NPRM) 
provided any indication that public disclosure of early warning information would trigger 
such heated controversy.  To the contrary, both contained important, but routine 
statements of NHTSA’s policy that disclosure of early warning information would be 
governed by the agency’s existing policies and practices.   
 

This rulemaking is therefore allowing the Alliance a third bite at the apple, and far 
off-topic as well, to hear an argument in this rulemaking regarding disclosure of early 
warning data.  Though unwarranted, it is unsurprising that the Alliance and RMA would 
inject consideration of early warning disclosure obligations into this rulemaking in this 
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manner: the groups are also attempting to delay, block and obfuscate development of the 
statutorily mandated early warning database by filing several dozen petitions for 
reconsideration of that rule.  These petitions were filed not only by the trade association, 
but by many companies individually.  Their suggestions should be set aside, however, so 
that NHTSA may focus its efforts on the far more important work of perfecting the 
submission and publication of early warning information.   
 

As laid out in our previously submitted comments, the legislative history and 
hearing record regarding the industry’s malfeasance and deception, which led Congress 
to pass the Transportation, Recall Enhancement, Accountability and Documentation 
(TREAD) Act, should guide the agency’s implementation of its duties under the statute.  
As the events described in our comments may be confirmed by NHTSA’s own Office of 
Chief Counsel staff, there should be no question as to the accuracy of our description of 
the events just prior to enactment of the TREAD Act.   

 
Furthermore, the public history is perfectly clear.  Against the backdrop of 

Congressional outrage over the secrecy of international recalls conducted by Ford, the 
elaborate cover-up of these recalls as negotiated between Ford and Firestone, and 
repeated litigation in which the companies imposed gag orders upon the injured victims 
and families of people killed in Ford/Firestone crashes, it is truly “hostile” to suggest, as 
does the Alliance, that Congress intended for early warning information submitted by 
manufacturers to remain a secret kept by the government from the public. 

 
Regardless of the Alliance’s attempt to cast Public Citizen as a reluctant 

bedfellow by disaggregating our positions well beyond recognition, it is apparent that 
there remains considerable controversy regarding the proper disclosure of early warning 
information.  Rather than rebutting the rebuttal in the bulleted list by the Alliance, we 
wish to enunciate three key principles to assist the agency as it moves forward from this 
issue.   

 
I. It would pervert the class determination mechanism to cast it as a carte blanche 

which allows industry to evade its evidentiary and procedural burdens under the 
Freedom of Information Act (FOIA). 

 
Legalese aside, it is clear that the Alliance is after every industry’s dream, i.e., a 

near-total escape from the clear statutory requirement that requests for exemptions under 
FOIA be specific, narrowly tailored and well-pled.  As detailed in the agency’s Part 512 
NPRM, the class determination mechanism, as employed by NHTSA prior to this 
rulemaking and for the past 30 years of the agency’s history, has been very narrowly 
drawn; encompassing only actual documents with great specificity and obvious 
competitive value, such as blueprints for vehicle designs and the like.   

 
Yet the Alliance would have the agency believe that summary figures of early 

warning data are not merely competitively harmful – they are all equally competitively 
harmful, and they are so much so that industry should be let off the hook from even 
having to say so or to demonstrate this as they are submitted.  The breadth and arrogance 
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of this position, and its departure from well-accepted principles under FOIA, requires it 
be disregarded. 

 
The slender thread by which the Alliance attempts to hang its arguments for new 

exemptions from FOIA is the language of the disclosure section in the early warning 
statute.  Yet that language is far too specific for such a wide purpose, as it refers only to a 
particular set of disclosure practices seldom used by NHTSA, and utterly fails to 
encompass any larger approach to NHTSA’s traditional obligations under FOIA.  The 
early warning statute read in this way is not surplusage, but simply irrelevant to 
NHTSA’s disposition of disclosure under FOIA and the existing class determinations.  
The statute addresses only a very specific sub-category of the information permitted to be 
retained by NHTSA, but which is nonetheless disclosable under certain conditions.  On 
its face, the early warning language modifies only that section.  Despite the Alliance’s 
audacious attempts to force an elephant through the eye of this tiny needle, the poor beast 
will not fit. 
 
II. NHTSA’s statements that its disclosure obligations are unaffected by the new 

categories of information available under the TREAD Act remain the lodestone 
for the agency’s interpretation of its duties under Part 512. 

 
Congressional interest, including questioning during the hearings, concerned 

NHTSA’s failure to detect a dangerous developing defect and failure to investigate or 
publicly release information regarding the Ford/Firestone debacle.  After all, it was not 
the agency that diagnosed the problem, despite a file submitted for the agency’s record by 
a State Farm agent in 1998, as well as a raft of deaths, injuries and resulting lawsuits.  
Instead, the problem was introduced to the public by a local television reporter in 
Houston, Texas, after which the number of deaths and injuries quickly grew in a manner 
indicating a probable safety defect, a defect later confirmed by a NHTSA investigation.   

 
In view of this experience and record, the clear intent of the TREAD Act was to 

redress both the industry’s and agency’s failures by creating a location for an ongoing 
record of public experience regarding a defect.  The new law’s effectiveness will in large 
part be a result of the availability of a database in which the public may see reflected its 
own experiences regarding defects, and to which it may contribute.  Regardless of this 
history, the Alliance suggests that the agency view the TREAD Act as a “ratification” of 
obscure defect investigation disclosure practices; practices of which Congress, as a 
whole, was certainly unaware.   

 
To do so would be a clear distortion of any reasonable doctrine of legislative 

intent, as it would ask the agency to both ignore the harsh Congressional criticism of the 
industry and agency’s secrecy, and would subvert a clear mandate from Congress to bring 
precisely this kind of information to light for public examination and contribution.  No 
canon of construction could legitimately produce a result so perverse.  Moreover, the 
information released by the Office of Defects Investigation is different in character, scope 
and specificity from the data that will be contained in the early warning database; so no 
precedent from this existing practice could apply.  
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Instead, the agency should stick to the course outlined in the early warning rules 
and in its announcement of the rulemaking on Part 512.  Nothing presented in the 
TREAD Act asks the agency for a wholesale revision of its disclosure practices; only the 
Alliance has.  Yet the Alliance, even in its supplemental comments, did not articulate a 
much-needed limiting principle, or boundary, around the kinds of information that it 
would now deem to require secrecy as trade secret information, nor did it demonstrate 
that early warning information will be different in kind, or unique in a manner meriting 
special treatment under Exemption Four.  There is simply no logical basis for such 
treatment, and we urge the agency to treat the Alliance’s pipe-dream as the fantasy it is. 
 
III. Under the TREAD Act and FOIA, NHTSA’s first duty is to make safety 

information available to interested consumers. 
 
 The Alliance gives no response to our allegation that industry cover-ups of defects 
are common, and that a long-standing statutory duty for manufacturers to tell NHTSA 
when they “learn” of a defect has been honored mainly in the breach.  Yet the Alliance 
does, unconvincingly, attempt to impugn the credibility of our deposition excerpt by 
quoting a trial judge’s musings about the witness, Mr. Cline, as well as a predictable 
refutation of the witness’s statements by quoting counsel for Ford Motor Company.   
 

Although the Alliance may bicker over particular cases, our general point that 
industry repeatedly puts economic interests before public safety in delaying the 
disclosure of, or in failing to disclose, defects remains unrefuted.  Attached as further 
evidence of this propensity in Appendix A is a very partial list of major safety defects 
covered up by automotive manufacturers since the Safety Act was passed, and excerpts 
from an opinion by a California court that spells out this malfeasance in no uncertain 
terms. 
 

Transportation Secretary Federico Pena emphasized this point in making the 
initial defect determination on GM's pickups with the side saddle gas tanks in 1994 by 
saying, "GM management in place at that time appears to have made a decision favoring 
sales over safety."  In making that statement, Secretary Pena relied heavily on hundreds 
of previously confidential internal GM documents that demonstrated "GM was aware, 
possibly as early as the mid-1970's but certainly by the early-1980's, that this design 
made these trucks more vulnerable and that fatalities from side-impact fires were 
occurring.  However, GM chose not to alter the design for 15 years." (Statement by 
Transportation Secretary Federico Pena Initial Decision that a Safety Defect Exists in 
Certain General Motors C/K Pickup Trucks, Oct. 17, 1994.)  [See Appendix B] 
 
 Attached to these comments is a short communication between Ford executives in 
March 1999, discussing the legal ramifications of conducting a recall of Firestone tires in 
Saudi Arabia.  [See Appendix C.]  The memo makes it clear that Ford officials were 
aware of a belief held by lawyers for Firestone that the companies should report such 
action to NHTSA, and that Ford officials deliberately tried to evade these reporting 
requirements by re-packaging and de-formalizing what was essentially a foreign recall.  
Yet when company officers were questioned by members of Congress regarding their 
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statutory duty to inform NHTSA of actions overseas, Congress was told that executives 
believed that the duty did not exist.  Voila, the TREAD Act. 

 
In this case, good information, made publicly available, is the safety program.  

And NHTSA is proposing to collect and publish no more information than what industry, 
in every case, always already knows, and to release it in a format far less detailed than 
what is routinely released during the agency’s defect investigations.  Summary 
information in the categories requested under the early warning final rule do not raise 
privacy concerns, as may be the case with detailed customs or medical records containing 
consumer identifiers.  This authority was awarded after decades of cover-ups, and after 
Congress grew tired of seeing the bodies pile up on the highway before a safety problem 
could come to light.   

 
Arguably, if the industry had collaborated with NHTSA when “learn[ing]” of a 

defect in the manner clearly envisioned by the original statute, the TREAD Act may not 
have been necessary.  Our sad history shows that it was necessary, because automakers 
are too often, if given an option, the last ones to warn consumers, or even the agency, of 
hazards latent in vehicles on the road.  Therefore, NHTSA must honor its obligation 
under the statute, as well as its wider duty to public safety, by setting out a provision for 
the routine disclosure of early warning information, just as every one of the agency’s 
rulemakings on the issue anticipates.  

 
After all, it is the public which time and again suffers the consequences of 

manufacturer negligence in the form of quadriplegia, paraplegia, brain damage, loss of 
limbs and death.  Surely they are entitled to be as informed as the manufacturers and 
NHTSA of the potential risks imposed upon them.  As painful as it must be for the 
industry, the manufacturers’ information monopoly must be transformed, at long last, into 
a truly functional information democracy. 

 
 
 
 
 
      Sincerely, 
      Joan Claybrook 
       President, Public Citizen 
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Appendix A 
 

Ten Major Safety Defects Initially Covered Up By 
Automobile Manufacturers  

 
1) Ford Pinto Exploding Gas Tanks:  Ford Motor Co., Pinto (1971-76); Mercury 

Bobcat (1975-76); Fuel tanks and filler necks installed on these vehicles were 
subject to failure when vehicles were struck from rear.  The failures could result 
in fuel leakage, which, in the presence of external ignition sources, common on 
the highway, in turn could cause fire.  The recall was agreed to only after an 
article was published in Mother Jones about the decision by Ford that it would be 
“cheaper” for the company to pay fire injury and burn death liability claims than 
to fix the vehicle, a full investigation by NHTSA and demand for a recall, and an 
extremely large punitive damages award ($125 million, later reduced to 3.5 
million) in the case of Grimshaw v. Ford.  Between the date of the beginning of 
the recall and the date when parts to repair the vehicles became available, six 
people died in Pinto fires following a rear impact crash.  1,400,000 cars recalled. 

 
2) Ford Flying Fan Blades Recall: Ford Motor Co., Various models (1972-83); 

Flexible blade engine cooling fans can crack, causing portions of the fan blades to 
separate.  Flying blades can damage underhood components and cause severe 
personal injury to mechanics and others inspecting the engine. 3,597,214 vehicles 
recalled. 

 
3) Ford Park-to-Reverse Defect: Ford Motor Co., Some Lincoln and Mercury 

vehicles (1970-80); Parking gear may not securely engage after the operator 
attempts to shift the vehicle’s gear selector to “P” (park), and transmission may 
shift to reverse by itself without warning, allowing vehicle to move when 
unattended.  Movement may result in injury or death to vehicle occupants or to 
persons outside the vehicle.  As of the date of NHTSA’s initial determination of a 
defect, NHTSA had received 23,000 complaints about Ford transmissions, 
including reports of 6,000 crashes, 1,710 injuries and 98 fatalities.  Yet Ford 
conducted only a consumer satisfaction action, mailing warning labels to 23 
million owners rather than recalling them for mechanical repair.  A 1985 NHTSA 
study found that Ford “park-to-reverse” crashes had caused a total of at least 306 
deaths, yet the agency still declined to reopen its investigation files. 

 
4) Firestone 500 Disaster: Firestone, Various radial tires in the 500 series (1974-

77);  Failure of the steel belted radial tire could result in loss of air and/or tread 
and loss of control of the vehicle, which may result in a vehicle crash.  On May 
12, 1980, NHTSA imposed a $500,000 fine on Firestone for selling tires which 
the company knew to be defective and they failed to comply with the high speed 
requirements of Safety Standard 109.  19,620,000 tires recalled. 
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5) GM Engine Mount Breakdown: General Motors, Various Chevrolet models 
(1965-70); Engine mount breakage causes a self-perpetuating chain of events.  
When the left side mount breaks, engine torque causes the engine to rise up, 
pulling open the accelerator linkage; causing more upward movement and further 
opens accelerator linkage until the engine’s movement is finally stopped by the 
closed hood and the accelerator is at full throttle.  The engine’s upward movement 
pulls the power brake booster vacuum hose loose, thus greatly increasing the 
force needed to stop the car, which is racing, often out of control.  6,6800,000 
vehicles serviced through a voluntary recall by GM, after much publicity, in 
which 95 percent of the cars did not receive new engine mounts, but instead were 
fitted only with a much cheaper cable and bracket assembly to restrict engine 
movement if a mount broke. 

 
6) C/K Pickup Side Saddle Gas Tank Debacle: General Motors, Full-size pickups, 

various models (1973-87); Fuel tank outside frame rail of vehicle made tanks 
more vulnerable to rupture and puncture in side impact crashes.  Fatal Analysis 
Reporting System data indicate that over 1,800 people were killed in fire crashes 
in the U.S. involving trucks from model years 1973 to 1987.  Despite a voluntary 
recall request from NHTSA and an initial defect determination by Secretary Pena 
in October 1994, GM refused to initiate a recall.  NHTSA’s data gathering was 
hampered by GM’s withholding of hundreds of accident reports on gas tank fires 
until forced to disclose them in February 1994.  There were hundreds of lawsuits 
seeking redress for horribly injured plaintiffs and survivors of those killed, most 
of which were settled, totaling almost half a billion dollars.  

 
7) Chrysler Minivan Rear Door Latch Tragedy: Chrysler, Minivans (1984-95); 

Weak rear liftgate latch pops open in moderate rear impacts at speeds less than 20 
miles per hour.  At least 41 people, mostly children, have been killed as of 1998 
when liftgates opened in crashes, and the removable rear seats and their occupants 
were ejected, some still strapped into their safety belts.  Chrysler resisted a recall 
and used Congressional pressure to head off a voluntary recall request.  A 
voluntary service campaign for replacement of the door latches was finally carried 
out, after extensive publicity, though the delay in the campaign and its voluntary 
nature substantially reduced the number of vehicles fixed.  4,500,000 vehicles 
subject to voluntary recall. 

 
8) Takata Seat Belt Cover-Up: Takata Corporation, Various models (1986-91); 

Seat belt buckles fail to latch, or latch and release automatically or release in 
crashes.  A NHTSA investigation revealed that the buckles were made of a plastic 
that becomes brittle in ultraviolet light and that pieces of the buckle may detach 
and jam the release button mechanism.  NHTSA assessed $50,000 penalties 
against both Honda and Takata for failing to notify the agency about the defect in 
a timely manner.  8,435,917 recalled. 

 
9) Ford Ignition Switch Fires Fiasco: Ford Motor Co., Ford, Lincoln and Mercury 

vehicles, Various models (1988-93); A defect in the ignition switch causes the 
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vehicles to catch fire spontaneously.  After three investigations by NHTSA of this 
defect across several models, Ford agreed to conduct a recall limited to only some 
of the vehicles with this defect.  In March 1999, NHTSA and Ford entered into a 
settlement in which Ford agreed to pay a $425,000 fine for ailing to provide 
documents covered by information requests in the defect investigation and for 
failing to do the ignition switch recall earlier.  7,900,000 vehicles were subject to 
recall; approximately 15 million additional vehicles affected.  

 
10) Ford Thick Film Ignition Module Malfeasance: Ford Motor Co., Various 

models (1983-95).  The thick film ignition (TFI) systems installed in various Ford 
vehicle models and located near the engine distributor places the module at risk of 
heat-induced meltdown.  In a ruling by the Honorable Michael Ballachey in 
California Superior Court, the court found that Ford had refused to fix the 
problem, despite the fact that “Ford has been aware, since at least 1982, that 
installing its TFI modules on the distributors of class vehicles made them 
inordinately prone to failure due to exposure to excessive heat and thermal 
stress.”  The court also found that the “TFI module failure can cause the class 
vehicles’ engines to stall at any time, at any speed, under any circumstances, and 
the propensity to fail increases over time.” [See Appendix D.] 

 
The judge found numerous instances in Ford had deceived NHTSA and concealed 
crucial documents, stating:  

 
•  “During the same time period that much of the internal knowledge of the 

TFI module problem was being gained by Ford, and while Ford’s efforts 
to achieve a cure for the problem were underway, the National Highway 
Traffic Safety Administration opened five separate investigations in 
response to stalling complaints.  Ford’s response to the information 
requests NHTSA served in those investigations, notwithstanding its own 
warranty experience and expense, was to resort to word games.  Ford told 
NHTSA that “engine stalling may result from a wide variety of reasons, 
many of which have nothing to do with the failure of an ignition system 
component,” rather than reveal what it obviously knew about the impact of 
the capital TFI module failure on stalling.  [Citations omitted.]  Ford’s 
strategy, clearly, established by the credible evidence was: If you don’t 
ask the right question, with what common sense tells us you want to 
know.” 

•  “Ford withheld responsive information from NHTSA that it was obligated 
to divulge.” 

•   “Ford’s dissimulation reached its nadir in the testimony of Bob Wheaton, 
Ford’s witness designated as most knowledgeable about safety issues, 
when he insisted that “safe is too subjective” and denied knowledge of any 
“written definition of what is safe within Ford Motor Company.”  
[Citations omitted.]  Other Ford executives were similarly evasive when 
pressed on the question of whether or not a failed TFI module, under any 
circumstances, presented an unreasonable risk of safety. See, e.g., 
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Petrauskas [citations omitted] (Ford’s Vice President of Safety and 
Environmental Engineering who could not conceive of a circumstance in 
which stalling could create a safety risk); Transou [citations omitted] 
(Ford’s Vice President of Car Engineering who felt that stalling on the 
roadway posed no safety risk).” 

•  “Rather Ford used tortured interpretations of common language to avoid 
its responsibilities to NHTSA, the Environmental Protection Agency 
(EPA), and the consuming public.”  

•  “Ford improperly arrogated unto itself the task of defining terms and 
decided for itself what information to reveal.” 

•  “In defense of plaintiffs’ claims, Ford presented a blizzard of unpersuasive 
statistical evidence in an attempt to disprove the obvious: That TFI 
modules failed in enormous numbers from the outset, that they continued 
to fail in unacceptable numbers for many years, before being replaced by 
successor technology, and that they presented a serious safety risk to its 
consumers.” 

•   “Along with all of the evidence discussed above, additional evidence of 
Ford’s intent to conceal this information is seen in its manipulation of 
testing procedures by reducing testing temperature levels.  [Citations 
omitted.]  The unexplained reduction of temperature levels was suspicious 
even to Ford’s emission expert.” 

•  “Additionally, there is evidence that Ford, as a condition of settling 
various civil lawsuits arguably involving evidence of TFI module failure, 
demanded the return of information disclosed in discovery during those 
lawsuits.” 

•  “Ford failed to meet its obligations to report safety related defect 
information to relevant governmental agencies, and, by so doing, 
concealed vital information related to vehicle safety from the consuming 
public.  This fraudulent concealment is tantamount to fraudulent 
misrepresentation under the [various statutes].” 

•  “The fraud of Ford in this part of the case, namely, concealment of known 
safety defect is actionable even if no one was actually deceived.  Here, 
however, there was deception.” 

•  “Ford also engaged in “unfair” business practices for the same reasons: 
concealment of highly significant safety related information from the 
government’s legitimate inquiry and from the consuming public.” 

•  “The record is also replete with evidence of Ford’s intent to keep the 
information about the TFI module secret from the consuming world, 
separate and apart from the government.”     

 
23 million vehicles affected. 
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