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Re: LNG Facilities under the WTO

Dear Ambassador Kirk,

I am writing to express my concerns regarding the proposed settlement of Antigua's
World Trade Organization internet gambling case to the extent that this proposed settlement
might commit liquefied natural gas (LNG) facilities to the jurisdiction of 

the WTO's General
Agreement on Trade in Services (GATS). Because of the likely conflict between GATS rules
and domestic regulation of LNG, such a move would substantially compromise, ifnot terminate,
state (and federal) governents' abilities to set or implement domestic policy and regulation
related to siting, construction, operation or expansion of LNG terminals. Loss of domestic
control over this inherently dangerous industry would produce significant consequences, both
direct and indirect, which would not serve the public interest or adequately protect public safety.
It is for these reasons, explained further below, that I urge you to refrain from committing any
aspects of the LNG service sector to WTO GATS jurisdiction.

I understand that the proposed settlement of Antigua's WTO gambling case against the
United States would implicate LNG facilities to the extent they are within the "warehousing and
storage" services sector. Because of concerns that the "marine transport" exception does not
exclude LNG services from this sector, I believe clarification is warranted.

Currently in the United States, LNG-related activities are regulated through a complex
scheme of review and authorization involving numerous federal, state and local authorities. The
Federal Energy Regulatory Commission (FERC) is the lead federal agency for purposes of
compliance with the National Environmental Policy Act and coordinates the review of 

the other

federal agencies that are reviewing other aspects of an LNG authorization proposal, such as: the
U.S. Coast Guard, the Army Corps of Engineers, Environmental Protection Agency, Department
ofInterior, and Department of Commerce. At the state level, various environmental and other
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administrative agencies have responsibility to review and approve aspects of LNG projects
related to public safety and security, coastal zone management, fisheries and natural marine
resources, historic and archaeological resources, among others. Unless and until an actual
conflict arises, applicable federal laws do not preempt such state responsibilities. Therefore,
under the existing domestic scheme, an LNG project must comply with state and federal 

laws

and regulations. If the United States opts to commit LNG services to GATS, it would not only
short circuit the federal governent's regulatory authority; but states' regulatory authority will
be compromised, as well. If a foreign country challenges actions of states as being inconsistent
with GATS rules, a WTO tribunal could impose sanctions against the United States, which
could, in turn, impose measures that would seriously undermine states' abilities to protect
environmental and public interests and safety. In addition, because the range ofpotential
sanctions against the United States would not necessarily be limited to the actual LNG project at
issue but would be up tò the WTO tribunal, there is a potential for a broad range of indirect and
unforeseen effects.

The transportation, transfer and storage of LNG poses potential public health and safety
hazards. See e.g., Sandia National Laboratories, Guidance on Risk Analysis and Safety
Implications of a Large Liquefied Natural Gas (LNG) Spil Over Water, 2004; and Breach and
Safety Analysis of Spils Over Water from Large Liquefied Natural Gas Carriers, 2008.1 State
and Federal governments must be able to impose regulations and other measures to avoid or
reduce these serious risks. Compromising our ability to do this could have disastrous
consequences. An excellent example of the importance of federal and state oversight of LNG
services domestically can be seen by examination of the proposed LNG import terminal in Fall
River, Massachusetts.

In July 2005, the Federal Energy Regulatory Commission conditionally approved this
project, contingent on the satisfaction of77 environmental conditions, including: US. Coast
Guard determination of waterway suitability; and Massachusetts concurrence with Federal
consistency under the Coastal Zone Management Act (CZMA). Subsequently, both ofthose
conditions failed. As to the former, the project as originally proposed called for delivery of 

LNG

to the proposed terminal by way of large LNG tankers transiting through Mount Hope Bay and
up the Taunton River. The proposed transit route included a roughly 3.3 nautical miles segment
of the Taunton River, through the metropolitan Fall River and Somerset areas, which the US.
Coast Guard characterized as "narrow, winding and in close proximity to significant populations
and infrastructure." USCG Letter of Recommendation (LOR), Encl. (2) at 4.2 In particular, the
federal channel in this stretch of river lies within 500 to 1,000 meters of areas where the
population density ranges from 1,000 to over 9,000 persons per square mile. Id., Encl. (2) at 6.
It also includes three bridges, 2 of which are only 1,100 feet apart and not aligned, and one of

i These reports are available at: http://www.fossil.energy.gov/programs/oilgas/storage/lng/sandia lng 1204.pdf and

http://www.fossil.energy.gov/programs/oilgas/storage/lng/SANDlA 2008 Report - Large LNG Vessel Sa.pdf.
2 The U.S. Coast Guard Letter of Recommendation (w/out enclosures), dated October 24,2007, is available at:
www.ogc.doc.gov/czma.nsf/babd67d8e42d8eea8525740 1 005 f1 ebf/$fie/wc+mr+dhs+comment+
letter. pdf? openelement.
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which only has a horizontal opening of98 feet. The US. Coast Guard determined that key
stretches of the waterway were unsuitable for the proposed tanker traffc.

In addition, Massachusetts Offce of Coastal Zone Management objected to federal
consistency under the CZMA and, in June 2008, the US. Secretary of Commerce rejected the
proponent's request to "override" Massachusetts' objection, finding that the national interest
furthered by the project does not outweigh the project's adverse coastal effects. Secretary of
Commerce Decision at 3, 19.3

As a result, the proponent has fundamentally altered its project and now proposes
constructing a permanent, three-level, one-acre berth structure in Mount Hope Bay at which
large LNG tankers would dock and offoad LNG into a buried cryogenic pipeline that would
transport the frozen LNG 4.25 miles up the Taunton River, to the proposed terminal site. The
technology has never before been used for distances greater than three miles. Weaver's Cove
also proposes extensive dredging, including a 58-acre "turning basin" and a 40-acre "approach
channel," all of which are proposed to occur in Massachusetts-owned submerged lands in Mount
Hope Bay and the Taunton River. In light of this change, Weaver's Cove has initiated an
entirely new round of Federal, State and local permitting reviews.

The above discussion presents only a limited sample of the numerous, complex issues
that must be resolved for the Fall River LNG project to move to construction. Numerous federal,
state and local agencies have jurisdiction over different aspects of this project. Each serves and
protects vital interests including energy facility siting, evaluation of the public need for
additional supply and distribution facilities, navigational safety, national security, public health
and welfare, and natural resources and the environment, among others. It is inconceivable that
an agreement subordinating the judgment of the federal and state agencies with expertise in these
areas to the WTO could serve the public interest or adequately protect public safety.

For these reasons, I strongly urge that the US. Trade Representative modify the
settlement proposal with express and unequivocal language to make it clear that LNG facilities
are excluded from any and all sectors that the United States chooses to subject to WTO
jurisdiction.

~
Martha Coakley
Massachusetts Attorney General

3 The Secretary of Commerce Decision is available at: www.ogc.doc.gov/czma.nsf/78fD6a8fa89def138

525717 a0059de08/c634d3c 1 aabdd7 d085257 4 7 40077 509 5/$file/weavers%20cove%20decision. pdf.
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cc: U.S. Senator Edward M. Kennedy

U.S. Senator John F. Kerry
US. Congressman Barney Frank

US. Congressman John F. Tierney
US. Congressman James P. McGovern
US. Congressman Edward 1. Markey
US. Congressman William D. Delahunt
US. Congressman Stephen F. Lynch
U.S. Congressman Michael Capuano
U.S. Congresswoman Niki Tsongas
US. Congressman Richard E. Neal
U.S. Congressman John W. Olver
State Senator Joan M. Menard
State Representative Michael J. Rodrigues
State Representative Kevin Aguiar
State Representative David B. Sullivan
State Representative Patricia A. Haddad


