
QWhistle-blowing website
WikiLeaks on Nov. 13 posted a
draft chapter on intellectual
property of a potential Trans-

Pacific Partnership agreement, stirring
renewed criticisms by the pact's oppo-
nents. The leak happened the same week
that 151 U.S. House Democrats told
President Barack Obama in a letter that
they will object to "fast-track" trade-pro-
motion authority that they said would con-
tinue to exclude them from having a mean-
ingful role in the accord's negotiation.
How has the leak affected the negotiating
process, and what does it say about what
an agreement's intellectual property pro-
visions would look like? Should the nego-
tiations be more transparent, as groups
such as Britain's Open Rights Group have
argued, or do the negotiations need to be
secretive in order to work? What kinds of
intellectual property provisions should be
part of an eventual TPP?

AWelles Orr, senior international
trade advisor at Miller &
Chevalier Chartered: "The timing
of the leak and the House letter

was coincidental, but an unwelcome threat
to the Obama trade agenda. And to add
further insult, 23 Republican House mem-
bers sent a similarly misguided letter
opposing fast track under the guise that
Congress has wrongly ceded trade policy to
the White House. Congressional leaders
know that any TPP deal will only happen
with TPA in place—a pact between the

branches that allows the executive to nego-
tiate agreements (while fully consulting
Congress) with a streamlined procedure
for the legislature to approve them without
amendment. While the leak was a troubling
development in its own right, it was made
more so because it exposed how far apart
negotiators are on some of the key intellec-
tual property provisions, such as patents,
copyrights, geographical indications, phar-
maceutical IP and access to medicines—
crucial to a robust IP chapter for the U.S.
The leak also stirred the pot of misinfor-
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Conservative ruling party candidate Juan
Orlando Hernández, pictured at a news
conference, has an irreversible lead in
Honduras' presidential election, elec-
toral officials said Monday. His main
rival, leftist Xiomara Castro, has alleged
massive fraud. See story on page 2.
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Political News

Hernández Has Insurmountable
Lead in Honduras Election: Officials

Conservative ruling party candidate Juan
Orlando Hernández has an insurmount-
able lead in Honduras' presidential elec-
tion, electoral officials announced
Monday, a day after the balloting, BBC
News reported. A third of the votes still
have to be counted, but officials said
Hernández has a lead of five percentage
points ahead of his main rival, leftist
Xiomara Castro, the wife of deposed
President Manuel Zelaya. Castro, howev-

er, has refused to accept the results and
has alleged massive fraud. Both candi-
dates claimed victory on Sunday night.
"The outcome is decisive," said David
Matamoros, president of the country's
electoral court, Agence France-Presse
reported. "The figures that we have
reported reflect a trend that is irreversible.
The outcome is not going to change."
Hernández had more than 34 percent of
the vote, as compared to about 29 percent
for Castro, with 67 percent of polling sta-
tions reporting, according to Reuters.
Zelaya, who was ousted in a 2009 coup,
told reporters that there were "serious
inconsistencies" in as many as 400,000
ballots. "We are going to defend our tri-
umph at the ballot box and if necessary
will take to the streets," said Zelaya, BBC
News reported. "Until proven otherwise,
we hold triumph in our hands."
Hundreds of Castro supporters have
demonstrated in front of the electoral tri-
bunal since Sunday's vote. Though no
winner has been officially declared and
Castro has refused to accept the results,
Hernández has received congratulations
from at least one leftist leader, Nicaraguan
President Daniel Ortega, according to the

BBC. The uncertainty surrounding the
close election has led to fears of violence
in Tegucigalpa. The country has the
world's highest murder rate, with an aver-
age of 20 homicides a day. Both
Hernández and Castro have vowed to
improve security if elected. Hernández
has promised to put more soldiers and
police on the streets, while Castro has
vowed to create a community police force
and deploy more soldiers to the border
areas to fight drug trafficking.  

Economic News

Rousseff Reportedly Seeking to
Delay Ruling on Depositor Lawsuits

Through mobilizing her cabinet,
Brazilian President Dilma Rousseff is
seeking to delay an expected ruling by the
country's highest court on lawsuits
brought by bank customers, Bloomberg
News reported Monday, citing two gov-
ernment officials who were briefed on the
matter. The ruling could require banks
including Caixa Econômica Federal and
Banco do Brasil to reimburse depositors
for losses caused by government policies
stretching back two decades. Policies
aimed at curbing hyperinflation between
1986 and 1994 froze
deposits, lowered
returns on savings
accounts and intro-
duced a new curren-
cy. Lenders may have
to pay depositors as
much as 149 billion
reais ($64.9 billion)
if they lose the cases,
the central bank has
said. The Rousseff
administration is
concerned that a ruling against the banks
could shrink credit in Latin America's
largest economy. Brazil's banking associa-
tion, Febraban, has said that banks should
not be penalized because they were mere-
ly complying with the law at the time.
However, the Brazilian Institute of
Consumer Defense has supported the
lawsuits against the banks, saying the
lenders benefitted from the government's
actions. 
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Mexican Authorities Find 42
Bodies in Mass Graves

Mexican authorities this month have
discovered 42 bodies buried in mass
graves in the western state of Jalisco,
the attorney general's office said
Monday, CNN reported. Many of
the bodies showed signs of torture
and had bullet wounds, said federal
authorities at the scene, in the town
of La Barca. The graves were discov-
ered as authorities were investigating
the disappearance of two federal
agents. Drug cartels, including the
Knights Templar and Jalisco New
Generation, are fighting for control
of the area.  

Argentina, Repsol Agree 
on Compensation for YPF

Argentina has reached a tentative
agreement with Spain's Repsol over
compensation for the seizure of oil
and gas company YPF last year, BBC
News reported. Repsol, YPF and
Mexico's state-run Pemex, which
holds a stake in Repsol, provided
few details, but said Monday that
they had agreed on a process for
determining compensation, which
Repsol's board will have to approve
during a meeting on Wednesday.
Repsol has been demanding $10.5
billion as compensation for the
nationalization.

Jaguar Land Rover to Open 
Plant in Rio de Janeiro State

British carmaker Jaguar Land Rover
will invest 1 billion reais ($436.9
million) to build a manufacturing
plant in the state of Rio de Janeiro,
Brazilian government officials told
Reuters on Monday, adding that the
official announcement will be made
in early December. The plant, to be
located in the city of Itatiaia, could
begin production as soon as 2015,
according to one of the sources. 

“ The outcome is not 

going to change. ”
— David Matamoros

Rousseff

File Photo: Brazilian
Government.



Company News

Apache in Talks to Sell Argentine
Assets to State Oil Company YPF

U.S.-based Apache Corp., an independent
oil and gas company, is considering selling
assets it holds in Argentina to the South
American country's state oil company,
YPF. Apache, which holds stakes in
approximately 25 fields in Argentina, is
currently in talks with YPF over a possible
sale of at least some of its assets, sources
familiar with the matter told Reuters on
Nov. 22. Both companies declined to com-
ment on the matter. Apache has the rights
to fields in the Argentine provinces of

Neuquén, Río Negro, Tierra del Fuego and
Mendoza and accounts for around 3 to 4
percent of overall gas production in
Argentina, according to La Nación. The
company holds the second-largest area in
Argentina's giant Vaca Muerta shale-gas
field, approximately 1.3 million net acres,
and two years ago drilled the first non-
conventional horizontal multifracture
well targeting shale gas in Latin America.
The Vaca Muerta field is estimated to hold
661 billion barrels of oil and 1,181 trillion
cubic feet of natural gas, Reuters reported.
Apache has operated in Argentina since
2001, and its Argentine assets last year
accounted for 6 percent the company's
production and 3 percent of  its proven
reserves. Apache spent $16 billion to pur-
chase oil and gas properties over three
years, but in May, the company, which also
has oil and gas operations in Egypt,
Australia and the North Sea, announced
that it will sell $4 billion of assets to
reduce its debt and improve its balance
sheet and share prices. The company has
struggled to increase production at its
fields and in July announced that it was
selling its Gulf of Mexico assets to private
equity firm Riverstone Holdings for
$3.75 billion.
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mation among TPP detractors by sug-
gesting that negotiating text has already
been agreed to. But the document was
mostly bracketed—meaning no country
has agreed to specific language. This
action, combined with a growing chorus
of complaints from members and sena-
tors, has poisoned the well of what
appeared to be generally growing sup-
port for the TPP. Skeptics may claim that
the leaks prove why there needs to be
more transparency for some of the most
contentious negotiations. But to be fair,
USTR has conducted thorough consulta-
tions with all registered stakeholders at
each of the 20 negotiating rounds held to
date. The fact remains that trade negoti-
ations can't be hammered out in public
and picked apart by 535 members of
Congress. A strong '21st century' intel-
lectual property chapter is a 'must have'
for concluding the 12-country TPP this
year or next. There is still much work to
do—especially to bridge the divide over
pharmaceutical IP proposals. For now,
President Obama must make an all-out
case to Congress for TPA. Without it, our
trading partners will never believe the
United States can get any agreement, let
alone the largest multilateral deal since
NAFTA, through Congress—because it
won't."

AStephanie Rosenberg of the
Global Access to Medicines
Program at Public Citizen:
"The intellectual property

chapter of the proposed Trans-Pacific
Partnership published by WikiLeaks
exposes U.S. government efforts to lock
the Asia-Pacific region into stringent,
health-damaging patent rules on behalf
of giant pharmaceutical companies.
Fortunately, Chile, Canada, Singapore,
Malaysia, and New Zealand are champi-
oning competing measures in the negoti-
ations that would preserve the freedom
of countries to balance health rights with
the private interests of patent holders.
Almost all negotiating countries have
opposed U.S. demands for patent term
extensions, 'evergreening' measures and

data exclusivity, which would raise med-
icine prices by delaying market entry for
affordable generics and hinder local
innovation. U.S. TPP proposals would tie
the hands of Latin American legislatures,
which have very little opportunity to
engage in the secretive negotiations. For
instance, the Chilean Congress has long
repelled U.S. and pharmaceutical indus-
try efforts to impose 'patent linkage,'
which can facilitate abuse and high-price
monopolies based on bad patents. The
U.S. demands an even more dangerous
version of that rule in the TPP, which
would be hard to remove from the agree-
ment after the secret text is signed.
Another U.S. proposal would undermine
Andean Community limits on
patentability. Many U.S. demands would
require new changes to the laws of Chile
and Peru, essentially renegotiating those
countries' already controversial agree-
ments with the U.S. big pharma and
other industry groups are using the TPP
to fix rules that fail under democratic
processes. It is essential that the TPP's
remaining 28 secret chapters receive
much more public scrutiny."

AJames Love, director of
Knowledge Ecology
International: "The entire rea-
son that the USTR has pushed

for secret negotiations on the TPP,
including but not limited to the IPR
chapter, is to create an asymmetry of
power between big corporations and the
public. The USTR says it has about 700
people on advisory boards, and many of
them are cleared to see the sections of the
text where they have interests and con-
flicts of interests. That, and a series of
additional non-disclosure agreements
and briefings for corporate lobbies is
how the USTR is doing things. Rights-
holders and big business groups reckon
that transparency favors consumers, and
that is why they want this type of one-
sided access, one-sided secrecy. The U.S.
Congress is so much in the pocket of the
Motion Picture Association of America
and PhRMA that it is hard to say what

Featured Q&A
Continued from page 1
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The Vaca Muerta field is 

estimated to hold 661 billion 

barrels of oil.
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the value of their involvement will be. But
transparency in general is quite impor-
tant because it gives a large voice to con-
sumers and deepens everyone's under-
standing of what these complex texts will
do. Today all multilateral intellectual
property-related texts are negotiated with
much more transparency. Both of the
new World Intellectual Property
Organization treaties, the Beijing and
Marrakesh treaties, were based upon very
frequent releases of the negotiating texts,
sometimes more than once per day. What
you see in the TPP is the awesome power
of big corporations, and their control
over the White House and all trade offi-
cials working on the TPP for the U.S. gov-
ernment."

AMarc P. Misthal, shareholder at
Gottlieb, Rackman & Reisman,
P.C.: "One goal of the Trans-
Pacific Partnership is to harmo-

nize intellectual property laws.
Harmonization has been the goal of other
treaties, such as TRIPS, and is beneficial
since it provides certainty that intellectu-
al property owners receive the same level

of protection in multiple jurisdictions.
Thus, for example, the TPP provides that
the term of copyright will be no less than
the life of the author plus 70 years after
the author's death. This is the same term
as in many other countries, such as
France, Greece, Israel, Italy, Russia and
the United Kingdom. The leaking of the
draft of the TPP's intellectual property
chapter may adversely affect the likeli-
hood that Congress will approve the TPP;
a draft of the Anti-Counterfeiting Trade
Agreement (ACTA) was disseminated
before that agreement was concluded,
and ACTA was eventually rejected by the
European Union and other nations. As
TPP negotiations are ongoing, we will
need to wait to see what the final version
of the TPP will look like; it is likely that
the leaking of the TPP's intellectual prop-
erty chapter will influence the final ver-
sion of the TPP."

The Advisor welcomes reactions to the
Q&A above. Readers can write editor
Gene Kuleta at gkuleta@thedialogue.org
with comments.
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