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The }-k1n()rable George W Bush
The White House
1600 Perlnsylvania Avenue, ~W-
Washington. DC 20500

Dear Mr. President'

\\('e are writ.i!1S to express our very serious col1cems regarding possible nego1iating proposa1.~

co~miDi investment provisions for bilateral .1Dd Free Trade Area. of the Americas negotiations
that are currently the subject of an intensive interagency process within your AdmL11istratiQn
Given the serious problems that ~e believe exist in NAFT A's Chapter 1 t on investment, We
believe that the U.S, p'Jsition on investment must involve a substantial revision of the Chapter 11
model. V-'e urge that yCl1J not present any proposals in negoti ~ttons un1i1 substantial consultations
with Congress have taken place and until the policy r~vjsions that we outline below are reflected
in the u.s. position.

NAFTA's inve$tment provisioos have opened the door to a number of uncxpected legal
challenge$ brought before international tribunals by foreign companies seeking fW!1\cial
compen$iltion from gcvenuXleDt$. Many ofthcse challenges have been broltght on the grounds
that folcign iIJvestors must be compensated when regulatioD entirely within the scope of
ttaditional govemrocntal authority over tl1e en'riromnent. bea.lth and safety or govemmcnt
purcha~ing negatively aftects their business interests. Under the vagu~ and o'r"erly broarl
language in the substantivc provisions of Chapter 11. tM actions against the United States could
result in outcomes t11a.t would not be possible if the challenges were brought in domestic cOurts,
thereby grlrltini to foreign investors greater rights than those that are availabie to U.S citizens

Moreov"er, cballenges under Chapter 11 are condUCted before tribunals whose proceeding~ arc
not Ope1J to the public. whose rulings are not required to follow any ju~icjal p!ecedent, and
whose decisions arc no1 subject to any standard appeals process. Further, t.~ere is no diplomatic
ch~ck or screen, S\lcb. as Dpproval from a national govemn-.ent, before private entities ca..~ bring
ttjese cases before international tribunals.

111esc cases represent a troubling shift of oversig11t over environmental ar.d public interest
regulation to in1ernatlonlll tribunals operating behind closed doors. We ther:fore believe that the
pro.'isions or Cba.pter 1 1 rcprcsent a fundamental threat to t~-e ability of d=I}\.ocratic govemments
to protcct the public interest.

We appreciate that Ambassador Zoellick recently joined with b.is ministtrial colleagues from
Canada. and :-.1exi~o "to issue an interprctatlon of some Chapter 11 ~rovisions, thereb)'
ack.nowle~ging that changes in the Ct'"apter 11 model ar= ncedc:d. However. we do nor believe
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that t.~ese ir,tcrpretatiQRS addres$ many of the mosT fur.damcnW 2Wd criti~al problems ~;t!:~ \he

Chapter 11 rules.

Nor Ci(I wc believe thOLt the jnterpretati,;)r.s successfuLly resolve the difficulties t!'!e: al;1.empt to
repair, Most notably.. the interpretalicnlimiting r..i1,e mmil11um stand3.fd of treatment to CUStOIIlaty
LTJternationalla.w does not speci~' in any fashion what thc tcrms of (;~lStOmary int~mationallaw
arc, leavi1lg in place what amounts to an ~xtremely va.guc and open-epded st~dafd that can be
'l1sed to challenge efforts to protect the environment and the public interest. Further, the
interpretation providing transparenC)' for docutn~r.TS 15 W1d~rcut by the iLlt~rpretaiicn's
acknowledgment thP.t th~ arbitrl1tio13 rule$ applied by tribunals in speclfic cases. which have bcen

used to limit disc)o$U1'e of documen\s, would not be aff~\."tcd.

The lack of substantial change carritd out by the NAFT A mioisters' n:~:llt aCtions indicl1te!j tha:,
f. new model for inveslment nJ1es must be developed. We therefore urge that the LJ.5.
goverr!l11ent s~k m~h broader and more fundamental changes to the Chapter 11 model in
developing proposals for a:iy future ~e agreernec.ts. SpecificalJy, we Llrie that the fol1o~,ng

revisions be made

.Ensure that fomgn im'estors will enjoy no grea1.er protection thOill [bB.t afforded tO

domestic U.S. investor8 W1dcr the l' .$. constitUtion;

.Require that all private investors geln approval from theiI bJ:Imc COU!1try governmc:.1t

before bringiI!g a case under the 1nvcstm~nt provisions;

.Limit expropri~tion to cases in which there is direct expropriation of aU economically

beneficial use of property;

Limit violations of miDimum 8tan.dard of treatment to a c1,l$tomar: international law
standard defined a! denial ofjustice and failure to prov)rJc full protection and security;

Provide a clear exception for the govermncQtal exercise of police power$, int;~udins
legitimate health, se.~ty, e~vironmental, oonsU!1ler a.."1d emplo]m:nt opport\lni1)' laws

and regulalions:

Establish a standmg appellate mechanism to correct e~oneous declsior..s by trib~nals;

and

.E.n51.1Ie that all proceed11"lgs. submissions. fIndings. a:ld decisiol1S are promptJy made
public and that all hca.rings !j,.'"e opcn to 1he public. and ensure that amicus briets ",ill

be accepted and considered by the tribWlals.
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To t:n$ure that such pIovjsior.s arc reflected in fuhlre trade agr~ments, Con~ress should s~cify
U1e~ as ~datory negotlating objectives in 8I\y trade n~gl)tiarion authoritY it ofte~ to the
President.

In addiucn, a5 th~ process of developing revised negoriating positions or. these i$sues evolves.
we firmly believe th&t the u.s. positions should ~ avaijabie to the American public at'tr.e same
time thaI they are made available to foreign governments. The c~nt poliC)' of l(eepir,g U .S
proposals shro\ld.eQ in secrecy underc'Jts t: .S. calls tor more openness aJ".d transparency in the
operation of iniOmationa.l ~df in~titutions.

We beJieve that unlcs~ the important issues outlined above are addn3s~ t.nd th~ Chapter II
mode! for investment provisions subStanria!l:" revised. future trade and investment agreement9
will unJermUle Ol.U' CO1U\t1y's ability to raise our environmental and public interest! without the
risk of s\lits by foreign investors, a risk that our nation should nOt tolerate We 10(~k fonvard to
bearing from you soon cO~,c~miDg this imponant matter.

Sinc~ly,
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