Congress of the Hnited States
TWHashington, WE 20315

October 4, 200!

The Honorable George W. Bush
The White House

1600 Pennsylvania Avenue, N'W
Washington, DC 20300

Dear Mr. President:

We are writing to express our very serious concerns regarding possible negotiating proposals
concerning investment provisions for bilaterat and Free Trade Area of the Americas negotiations
that are currently the subject of an intensive interagency process within your Administration.
Given the serious problems that we believe exist in NAFTA’s Chapter 11 on investment, we
believe that the U.S. position on investment must involve a substantial revision of the Chepter 1
model. We urge that you not present any proposals in negoriations urntil substamial consultations
with Congress have taken place and until the policy revisions that we ocutline below are reflacted
in the U.S. position.

NAFTA's investment provisions have opened the door to a number of unexpected legal
challenges brought before imerzational tribunals by foreign companies seeking financial
compensation from governments. Many of these challenges have been brought on the grounds
that foreign investors must be compensated when regulation entirely within the scape of
traditional governmental authority over the environment, bealth and safety or government
purchasing negatively affects their business interests. Under the vague and overly broad
languege in the substantive provisions of Chapter 11, the actions against the United States could
result in outcomes that would not e possible if the challenges ware brought in domestic courts,
thereby granting to foreign investors greater rights than those that are availabie to U.S. citizens.

Moreover, chalienges under Chapter 11 are conducted before tribunals whose proceedings are
not open to the public, whese rulings are not required w follow any jucicial precedent, and
whose decisions are not subject to any stadard appeais process. Further, there is no diplomatic
check or sereen, such as approval from a national government, before private entities can bring
these cases before international tribunals.

These cases represent a roubling shift of oversight over environmental and puolic interest
regulation o international wibunals operating behind closed doors. We thersfore believe that the
provisions of Chapter 11 represent a fundamental threar to the ability of democratic governments
to protect the public interest.

‘We appreciate that Ambassador Zoellick recently joined with his ministerial colleagues from
Cenada and Mexico to issue an interpretation of some Chapter 11 provisions, thersby
acknowledging that changes in the Chapter 11 mode! are needed. However. we do not believe
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that these interpretaiions address many of the most fundarmental and critical protlems with: the
Chapter 11 rules.

Nor ¢o we believe that the interpretatiors successtully resolve the difficulties they anempt w0
repair. Most notably. the interpretation limiting the minimum standard of weatment to custornary
international law does not specify in any fashion what the terms of customary intemational law
are, leaving in place what amounts to an extremely vague and open-e‘pded stundard that can be
ased to challenge efforts 1o protect the environment and the public interest. Further, the
interpreraticn providing wansparency for documaznts is undercut by the interpretation’s
acknowledgmens that the arbitration rules applied by wibunals in specific cases, which have been
used to limit disclosure of documents, would not be affected.

The lack of substantial change carried out by the NAFTA ministers’ recznt actions indicates that
& new model for investment rules must be developed. We therefore urge that the U.S.
government saek much broader and more fundamentai changes to the Chapier 1 1 rwodel in

developing proposals for any future trade agreements. Specifically, we urge that the following
revisions be made.

« Enswure that foreign investors will enjoy no greater protection than chat afforded o
domestic U.8. investors under the U.S. constitution;

o Require that all private invesiors gein approval from their home couatry government
before bringing a case under the investment provisions;

e Limit expropriation to cases in which there ig direct expropriation of all economicaily
beneficial use of property;

Limit violations of minirrum standard of reamment to a customary international law
standard defined as denjal of justice and failure to provide full protection and security;

Provide a clear exception for the povernmenztal exercise of police powers, inciuding
legitimate bealth, safety. environmental, consumner and employmsnt OppoTTIALTY laws
and regulations:

Establish 2 standing appellate mechanism to correct erroneous decisions by tribunals;
and

e Ensure thet all procsedings. submissions, findings. and decisions are promptly made
public and that all hearings are open to the public. and ensure that amicus briefs will
be accepted and considered by the tribunals.
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To ensure that such provisions are reflected in furure trade agreements, Conpress shouid specify

these as mandatory negotiating cbiectives in any trade negotiation authority it offers to the
President.

In addinon, as the process of developing revised negotiating positions or: these issues evolves,
we firmiy believe that the U.S. positions should be available to the American public ar the same
time that they are made available to foreign governments. The current policy of keeping U.S.
proposals shrouded in secrecy undercuts U.S. calls for more openness and transparency in the
operation of inicrnational trsde instilutions.

We believe that unless the important issues outlined above are addressed and the Chapter 11
model for investment provisions substantially revised, firture trade and investment agreements
will undermine our countrv's ability to raise our environmental and public interests without the
risk of suits by foreign investors, a risk that our nation should not tolerate. We look forward to
bearing from vou soon conceming this important matter.

Sincerely,

Y L
FpEHET | g




10042001 D1:44 FAX 2022233073 DOGGETT Qo0s-008

) A ORE wile/
TR ho-

.

Page 4



