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UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY
STATE OF NEW JERSEY, Hon. Stanley R, Chesler
Plaintiff(s). Civil Action No. 05-228
V. | Certification of

Daniel J. Gibbons
NORMAN Y. MINETA, SECRETARY '
OF TRANSPORTATION, UNITED
STATES OF AMERICA, MARY E.
PETERS, ADMINISTRATOR,
FEDERAL HIGHWAY
ADMINISTRATION,

Defendant(s).

DANIEL J. GIBBONS deposes and says:.

I. 1 am an Assistant U.S. Attorney assigned to the captioned matter, and
make the folléwlng certification in opposition to the application of the plaintiff
State of New Jersey for a temporary restraining order.

2, The following documents numbered Exhibits 1 through 10 were

provided to me by facsimile from the Federal Highway Administration.



3. Exhibit 1 is a copy of three emails sent October 4 2004, Qctober 7,
2004 and October 13, 2004, between the State of New J erséy Department of
Transportation (NJDOT) and the Federal Highway Administration (FHWA).

4. Exhibit 2 is a letter dated October 29, 2004, from the NJDOT to the
FHWA.

5. Exhibit 3 is a letter dated November 3, 2004, from the FHWA to the
NJDOT.

6.  Exhibit 4 is a letier dated November 11, 2004, from the NJDOT to
the FHWA.

7.  Exhibit 5 is a copy of an email dated November 16, 2004, with an
attachment.

8. Exhibit 6 is a copy of an email dated November 23, 2004, with an
attaqhment, identified as a draft opinion memorandum.

9. Exhibit 7 is a letter dated January 5, 2005, from NJDOT to the
FHWA.

10. Exhibit 8 is a letier dated January 6, 2005, from the FHWA to the
NJDOT.

11. Exhibit 9 is a copy of an email dated January 13, 2005.

12. Exhibit 10 is a cover-letter dated January 14, 2005. from the FHWA
o the NJDOT, forwarding the attached final opinion memorandum.

13. Exhibit 11 is a copy of an opinion entitled Compatibility of New York
City Local Law 19 with Federal Highway Act Co‘mpetittue Bidding

-2-




Requlrements, 10 U.S. Op. Off. Legal Counsel 101 {June 30, 1986), obtained

'from Westlaw.

I certify under penalty of perjury that the foregoing is true and correct.
Executed on January 19, 2005.
s/ Daniel J. Gibbons

Daniel J. Gibbons
Assistant U.S, Attorney
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Hawk, David

i i ]

From: Primitivo Cruz {Primitive.Cruz@dot.state_n|.us]

Sent: Wednasaday, October 13, 2004 5:08 PM

To: Hawk, David

Ce: Anthony Genovese; Merida, Dennis; harcaric@law.dol lps.state.nj.us
Subject: RE: "Pay to Play*

Dave, thanks for the heads up. I am copying DAG Rich Warcar to letr him
knew what 1a coming.

»=» "Hawk, David" «David.Hawk@éfhwa.dot,gove 10/13/2004 4:58:17 PM =»>
Prim,

I just wanted te give you a heads up., £&s I stated in my previous email
our legal counsel was doing some additional research on this tepic. I
spoke with legal counsel on the phone today, and they indicated that fox
a couple of reasonz our position will most likely be that the Bxeculive
Order would be contrary to 23 U.B.C./23 CFR. I am expecting more
information within the next day or twn, but I just wanted to brief on
what infermaticon T have received =0 far.

If you have any gquestlens, pleazse contact me. Thanks! i

————— Original Meesage----~-

From: Primitive Cruz [mailtc:Primitivo.Cruzedot.state.nj.us]
Bent: Thursday, Qctober 07, 2004 9:44 AM

To: Hawk, David

Subject: RE: "Pay to Play"

Thanke, Dave.

=»» "Hawk, David" =<David.Hawh&{hwa.dot.govs 10/7/2004 7:55:04 AM =»>
Prim,

The Executive Order (EQ) has been reviewed by ocur legal couus=el. The
EC does not appear to conflict with the Federal-aid Highway ace.
However, we fee)l that we should caution the Department that Some
Federal

or State congtiturional igsues may arise from the enactment of this EO.

On the basls that the E0 will become effective on Ccteober 15, 2004, we
will not prohibit its inelusion inte Federal-aid contracts at this
time.

Howaver, we have asked for further regesarch to be copnducted by legal
counsel on this isgue. Therefore, we reserve our right to revisit this
igspue on the basis of any future legal gquidance.

Tf you have any guesrions, please contact me. Thankst

David €. Hawk, PE

Program Qperations Director
Federal Highway Administration
Wew Jersey Division

Phone: &09-637-4235

Fax: 609-538-4913

Email: david.hawk@fhwa.dot.gov
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————— Original Message-----

From: Primitiveo Cruz [mallto:Primitive.Cruz@deot.state.nj.usl
Senk: Monday, CQctober 04, 2004 11:03 AM

To: Hawk, David

Cc: Anthony Genovese; Deb Stevenson; Merida, Dennis

Subject: "Pay to Blayn

Hi Dave,

Attached is the copy of the Executive Order in realation to "pay to
play" requirementa teo take cffect on 10/15/04. Contractors and
consultants will be reguired for contracts in exceas of $17,500 to
submit with their proposal a certification that they have not made no
contributions prohibited by Executive Order 134. Failure to submit
the

certification ghall he a cause for rejection of prypoesal. Prior Lo
award

of centract, the business entity shall report all contributions made
in

excess of 5400.00 if any and will report on a continuning basis
contributions made during the term of the ceontract. This is a
certification we will add to the conditions & provisions of the
proposal

just like the Affirmative Action clause, Non-¢ollugive affidavic and
the Buy America clause. The Department of Treasury ia drafting the
regulation, cerification language & the forma to implement this
Executive Order. Please have your legal section review this Executive
Order if it iz contrary te the Federal regulations & guidelines. Thank
you,

P im
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State of New Jersey
DEFARTMENT OF TRAMSPORTATION
F.Q, Box 600
TRENTON, NT U8625-060K)
JAMES F. MCGREREVEY ACK LETTIERE
Larerior Cotissiousy
Octaber 29, 2004

Denms Merida, Division Administrator
Federal Highway Administration

New Jersey Division Qffice

840 Bear Tavern Road, Suite 310

West Trenton, New Jersey 08628-1019

Re:  NIDOT Capital Program
Executive Qrder #134

Dear Mr. Merida:

Since the enactment of the subject NJ Executive Order, the Department has been delaying receipt of bids
for Federal-aid contracts, pending a federal position regarding its inclusion. It is our understanding
based on discussions and correspondence with members of your staff that your position is largely
formulated, though still informal.

The Department is therefore requesting offictal coufirmation of your position as of this time. This
would allow us to move forward and avoid further delays to the delivery of our Capital Program, while
legal reviews on this matter continue. Currently there are alrcady six Federal-aid authorized
construction contracts valued at morc than $70 million that are impacted by this issue, with many more
to follow,

I would very much appreciate an oxpeditious response. Should you have any questions or comments,
please feel free to contact me at 609-530-5704.

Sincercly,

. Howdrd Zahn
Agssistant Commissioner
Capital Program Management

Mo Jersey Is an Equad Opporbuity Emiployer
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P ‘ U.S. DEPARTMENT OF TRANSPORTATION
%% p” f FEDERAL HIGHWAY ADMINISTRATION

New Jersey Division Office
844 Bear Tavern Road, Suite 310
West Trenten, New Jersey 08G28-1019

November 3, 2004 N NPT TR T
HPO-NJT

Mr. John F. Lettiere, Jt. f
Commissioncr : 1

New Jersey Department of Transportation I

1035 Parkway Avenue, P.Q. Box 600 :

Trenton, NI 08625-0600 [

Dear Commissioner Lettiere:

We are receipt of Mr. F. Howard Zahn's letter, dated QOutober 29, 2004, requesting our position on
Executive Order (EOQ) #134. We have provided the EQ to our legal counsel for an official opinion
regarding any conflicts between the EO and any Federal Regulations, Based on our discussions with
legal counsel, it has been determined that the EQ is in conflict with Federal Regulations. Therefore,
this requirement may not be included in Federal-aid contracts, Qur legal counsel is preparing an

official opinion documenting our position. We will provide you with further detail once this

document is received.

If you have any questions, pleasc contact Mr, David Hawk at (609) 637-4213 or me at (609) 637-

4200.
Sinceily,yours,

Dennis L. Merida, P.E,
Division Administrator

BC:  F. Zahn, NJDOT CPM
A. Genovese, NJDOT Procurement
P. Cruz, NJDOT Procurement
V. Lemmie, FLS - Assistant Counsel
DLM, BCH, Siddiqi, RF
DCHY/, (PHAWK\LETTER\ED-PAY TO PLAY.DOC)
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DEPARTMENT OF TR ANSUORTATION %
1035 PARKwAY AVENUE ‘
P.O. Bay 600
Trenton, NJ 0gan5-0600
JAMES E. MUGREEVEY JACK LETTIERE
Goteenay

Conmissioner

November 11, 2004

Dennis L. Merida, P.E.

Division Administrator

Federal Highway Adiministration

840 Bear Tavem Road, Suite 310
West Trenton, New Jersey 08628-1019

Dear Mr, Merida,
SUBJECT: EXECUTIVE ORDER 134

We previously asked for your position on Executive Order (EQ) #134 as it affects DOT
contracts using Federal funds., You indicated in your November 3, 2004 response to us that EQ
#134 is m conflict with Federal Regulations. We have since reexamined this issue and
determined that EO #134 was not intended to apply to Federal contracts. Accordingly, the New
Jersey Department of Transportation will not require EQ #134 certifications from vendors on any
projects using Federal funds. You can advise your staff that we no longer require a formal legal
opinion ¢r other detail supporting your position.

1 very much appreciate your efforts, and the efforts of your staff, in providing us with
prompt evaluation of this regulation. If you have any questions, please do not hesitate to contact
me. \

(SY

Jack Lettiere
Commissiotier

erely,

m

New Jersey {3 an Lydal Opportunity Employer ® Printed in k%;;_u,mled and Revyeluble Paper
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Jorgenson, Russell !
From: Hawk, David

. Sant: Tuesday, November 16, 2004 11:56 AM
To: Welss, Michae! é ;
Ges Marida, Dannis; Jorgenson, Russell; Hecox, Doug; Shaw, Alla
Subject: N.J Exscutive Order #134 - "Pay to Play"
Mike:

] just spoke to Bob Helen of Senator Corzine's Office in DC. Back in Saptember, former M) Governor James MeGreevay
signed an Executive Ordar (EQ) requidng that the State shall not enter into an agreement with any business entity that has
sokcited or made contributions to a candidate committes and/or alegtion fund of any candidate or holder of the public office
of Governor, of to any State or county political party committes. The NJDOT requested our position on the EO on Qctober
79, 2004. Based on discussions with legal counsel, we responded to the NJDOT that the EQ was in conflict with Federal
Ragulations, and that further detall would be provided once the official opinfon was received. We are stll awaiting a memo
from coursel,

At a hearing in the NJ Legisiature yesterday, the press received our lettar, Bob Melen contacted me in regards to a
newspaper article on the issue printed today (please see link helow). | advised him of the contents of our lstter (attached),
and informed him that we were st awaiting the official opinlon of legal counsal for the details regarding the conflict. He
asked me to fax him the lettar and is very interested in the basis for our position.

John Fuller of Senator Lautenbery’s office has also contacied me, and requestad a copy of our latter,

| have also contacted Doug Hecox of Public Affairs since a couple of newspapers have also inquired aboui our position,

EQ - Pay to
Play.doc

The following is a link to a newspaper article in the Asbury Park Press:
http:/www. app.com/app/story/0,21625,1113881,00.him!
If you have any questions or need any additional information, please contact me, Thanks!

David C. Hawk, PE

Program Operations Dirgctor
Federal Highway Administration
New Jersey Division

Phone: 609-637-4235

Fax® 009-538-4913

Email: david.hawk@fhwa.dot.gov
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LARGEST NEWS

SDURCE Wargra *fha 1,
BACK ISSURS » i i e
cust, servics »  Feds take issue with N.J, pay-to-play {
WEB EXTRAS » lagistation
STORY SEARCH » g i Ta
HoME Published in the Asbury Park Press 11/16/04 :
MONMQUTH Y !
OCEAN By JONATHAN TAMARI e
STATE GANNETT STATE BUREAU =,
SPORTS TELEN
NATION/WORLD  TRENTON -- A bill that would severgly Hrit campalgn contributions from state Warrar
POLITICS contractors narrowly passed in a Senate committee yastorday, but a ietter
OPINION from a federal agency raised questions about whether the propased law ;
BUSINESS complies with faderal regulations. EMT's
ENTERTAINMENT St
JERSEY LIFE Another bill, which would allow municipaiities to epact even tougher pay-to- - —
TRAVEL play legislation, alse passed out of the Senate committee. The full Assembiy HOUSEK

passed that bill last evening, 75 ta 2, with little debate. after adding it ta its

FISHING agenda late in the day. HOL
TECHNOLOGY DIETA!
SHORE The more controversial bill would bar any business which donates to
COMMUNITY gubernatorial candidates or state or county parties from receiving a state —_—
TROUBLE SHOOTER  £ontract worth more than $17,500, :
DAY IN THE LIFE Ab
PHOTOGRAPHY A Nov, 3 letter frorm the U5, Department of Transportation to the state DOT =
OBITUARIES sald the proposed rules are "In conflict with federal reguiations™ and therefore
CORRECTIONS cannot be applled to contracts paid whaolly or in part with federal ald.
CONTACT US ol k id the lett . )
STTE MAP Republican lawmaletrs sai e [etter raises too many guastions to move

forward with the legislation, but acting Gov. Codey vowed 1o take the matter
to court.

PR T

f.

"There s absolutely no way I'm going to let the federal governmaent blaock our
efforts to ban pay-to-play in New Jersey," Codey saild in a statemant. "New
Jersey is golng to get ethles reform on my watch."

The proposed law alms to Himit pay-to-play, under which companies making
campalgn donations are rewarded with government contracts. The longtime

R practice has been criticized for making government projects more costly to

~find the taxpayers.

. perfect place
o gat

Despite questions raised by the tetter fram the U.S. Department of
Transportation, the proposal was passed by the Senate State Gavernment
comimittee yesterday, It has already passed in the Assembly and now goes to
the full Senate.

3 The letter was sent in response to state DOT questions about former Gov.
r%ﬂ James E. McGreevey's executive order limiting pay-te-play. The order, which
REWARDZS  nonpartisan lawyers for the Legislature said may be unconstitutional because
Lt It usurped the Legislature's authority, is the basis for the bill.
CONTESTS
* Win a Grand

http://www.app.com/app/story/0,21625,1113981,00.htm! 1/18/2005
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Common Cause approves

Harry 5. Pozycki, chairman of the good-gavernment arganization Comman
Cause New Jersey, called the bill a2 "significant move forward,"”

ADVERTISEMENT

"(The executive ordar) set a
foundation on which state-leval
public contracting raform can be
bulit," Pozycki said. “This
codification puts the foundation
in cerment.”

‘Want this
space?

But Sen. Nicholas V. Asselta, R-
Cumberland, and Sen. Legnard
T. Connors Jr,, R-Ocean, said
the bill leaves toe many
loopholes and unanswered
guestions,

click here for ac vertsing info "A foundation should not have a
crack in it,* Asselta sald, "or [
wotHdn't buy the building.”

Assalta and Connors both cited
the letter from the federal gavernment, questioning how many ather
departments and contracts it may apply to.

Of the $2.5 billion the stafe allocated for transportation funding in the 2004-
05 budget, nearty $1.3 bitlon comes from the federal government.

Codey askad the Attorney General's Office to ook into the federal concerns to
see if other aid from Washington would be affected, said Codey's
spokeswoman, Kelley Heck.

8ut Connors said any questions should be addrassed now.

"What's an the front bumer today will be an the back burner tomorrow,”
Connors said.

Agseita also criticized the bill for falling to limit "wheeling,” under which county
political parties circumvent fund-raising limits by funneling donations to other
parts af the statae.

He and Connors beth abstained from the vate on restricting donations by
contractors, but Democrats Nicholas P, Scutari, D-Union, Joseph 5. Coniglio,
D-Bergen, and Byron M. Baer, D-Bergen, voted to move it out of commitice.

Go Back [ Subscribe to the Aghury Park Press

Gy  coreertilor i Beemom  paimson 10

Capyright © 1937-2005 N Jersey.
Use of thig site signifies your agrearment to the Teomg of Service {updated 01/01/03).
St deaign by [} Jargey / Contact us.

171872005
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Hawki David —

From: Kussy, Edward

Sent: Tuesday, Movamber 23, 2004 5:04 PM

To: “kria kolurighdot.state.nj.us'; richard.harcar@dol. Ips.state.nj.us'

Cu: Gribbin, 0J; Hawk, David, Merida, Dennis; Lemmie, Vansssa

Subject: New Jersay E.O.#134/Consistency with compatition requirements of title 23, USC

Mr. ¥oliuri/Mr. Harcar

Attached is the draft opinion on New Jersey Executive Order #134 and itg interaction with title 23, United States Code,
that we discussed last week. As we discussed, this is a draft and we providing it to you as a eourtesy. Thus, we would
appreeiate you treating it confidentially at present,

Edward VA, Kussy

Deputy Chief Counsel

Federal Highway Administration
202-366-0740

)

Revised Memo-New
Jersey E.Q. #...
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DRAFT/Nov. 23, 2004 PLEASE DO NOT RELEASE

% Memorandum

Fevleral Highway
Adminisraton
Subject:  New Jersey E.O. #134 November 18, 2004
From; Vanessa Lemmie In Reply Refer To:
Scoior Attorney ELS-4
To Dennis Merida, P.E.

Division Administrator

I. Introduction

This memorandum responds to your request for an opinion as to whether New Jersey
Executive Order #134 1s compatible with Federal-aid highway requirements relating to
competition in contracting.

I, Issue

The specific issue raised by your office is whether the inclusion of a certificatian
requirement that bans political campaign contributions in excess of $400 by vendors that do
busimess with state agencies is appropriate for inclusion on Federal-aid highway projects funded
pursuant to title 23, U.5.C.

T11. Background

New Jersey Executive Order #134 became effective on October 15, 2004, Executive
Order #134 states, in part that, “...it is a compelling interest of the State to prohibit awarding
government contracts to business entities which are also contributors to candidates, polilical
parties and holders of public office.”

1V, Answer

Section 112 of title 23 U.5.C. mandates that competitive bidding exist {for Federal-aid
construction contracts. There are two exceptions that apply (o the competitive bidding
requircment: 1} cost-effectiveness or 2) emergency circumstances. The New fersey Department
of Transportation has not shown that it is more cost-effective to impose a certification
requirement banning campaign contributions in excess of $400 by vendors that do business with
state agencies on Federal-aid projects. Moreover, it has not been shown that an emergency
situation exits to necessitate the implementation of the certification requirements set forth in
New Jersey Executive Order #134. Smce neither exception applies, New Jersey Executive Order

(e091 637-9568 P-

13



Jan 12 05 11:03a FHWA (603) 637-8568

DRAFT/Nov. 23, 2004 PLEASE DO NOT RELEASE
##134 does not comply with the tequircments of 23 U,8.C. § 112 that contracts funded under title
23, U.8.C. be awarded through a competitive process.

V. Analysis

A. Congress has the anthority to determine the téerms on which it shall disburse
federal money.

Congress, pursuant to its taxing and spending powers under Article I, § 8, cl.1 of the
Constitution, i3 authorized to disburse federal funds to the states for particular programs and to
“fix the terms on which it shall disbursc federal money.” Legislation cnacted pursuant to the
spending power is much i the nature of a contract. In return for federal funds the states agree to
comply with federally imposed conditions. The legitimacy of Congress’ power to legislate under
the spending power rests on whether the State voluntarily and knowingly accepts the terms of the
“contract.” Pennhurst State School and Hospital v, Halderman, 451 TS, 1, 17 (1981).

Int QOklahoma v. United States Crvil Service Comm’n, 330 U.S. 127 (1%47), the Supreme
Court upheld a federal denial of highway funds to Oklahoma because of the Stale’s failure to
obscrve the requirements of the Hatch Act. Congress had conditioned States’ receipt of federal
highway funds on compliance with the Act. The Court stated: *While the United States is not
concerned with, and has no power to regulate, local political activities of state officials, it does
have the power to fix the terms upon which its money allotments to states shall be disbursed.” Id,
at 143,

B. Competitive bidding is a basic fundamental principle of federal procurement
law,

Competition is 2 fundamental principle of procurement law and Federal grantees must
comply with this fundamental principle, the essence of which is represented by the competitive
bidding system. In re: Matter of Concrete Construction Co., 1979 WL 12469 (Corp. Gen.)
(1979}, B-194, 077, 79-1, CPD P 405. Basic federal principles of competitive bidding arc
intended to produce rational decisions and fair treatment. “T'o the extent that a grantee’s
procurement decision (and the concurrence in that decision by the grantor agency) is not
rationally founded, it may be considered as conflicting with a fundamental federal norm. The
decision will in all likelihood, also be considered inconsistent with fundamental concepts
inherent in any system of cornpelitive bidding.™ Copeland Systems. Inc., 35 Comp. Gen. 390
(1975}, 75-2 CPD 237.

C. Section 112 of title 23 U.8.C. requires that construction contracts must be
awarded throngh a competitive bidding process.

The same basic fundamental principles of federal procurement law also apply to Federal-
aid highway procurements. The Secrctary of Transportation must withhold approval for contracts
for locally administered highway construction projects funded in whele or in part by the federal
government unless the contracts are awarded through competitive bidding. Section 112 of title
23 U.5.C. states that, “construction of each project .. .shall be performed by a contract awarded
by competilive bidding unless the State transportation department demonstrates, to the
satisfaction of the Secretary, thal some other method is more cost-effective or that an emergency



Jan 19 05 11:03a FHWA (6089) 637-9568

DRAFT/Nov. 23, 2004 PLEASE DO NOT RELEASE
exists.” This statutory requirement has been implemented through the Federal Highway
Administration (FHWA) regulations at 23 C.F.R, Part 635, Subpart A.

The Secretary shall require such plans and specifications and such methods of bidding as
shall be effcctive in sceuring competition. 23 U.S.C. § 112. Detailed construction contracting
procedures are contained in 23 C.F.R. Part 635, Subpart A.” These regulations exprussly
prohibit many kinds of requirements that undermine the competitive contracting requirements 23
U.8.C. § [12. Thus, the licensing and qualification of coniractors that effectively act as a barrier
to competition are not permitted, nor may licensing requirements be imposed prior to the
subnussion of bids. 23 C.F.R. § 635.110(b). Provisions that lirmif the amouni of work that a
condractor may bid upon are permitted only if they relate to the capability of the conlractor to do
the work. 23 C.FR. § 635.110(c). A State may not impose geographic preferences limiting who
may compete for work. 23 C.E.R. § 11({f). Local or State hiring preferences arc not permitted.
23 CFR, § 635.117(b). All licensing and qualification requirements must be approved by
FHWA, 23 CFR. §635.110(a). Any such requirements that limit competition must be
disapproved. 23 C.F.R. § 635.110(b). Moreover, “federal aid contracts shall be awarded only on
the basis of the lowest responsive bid submitted by a bidder meeting the critena of responsibility
as may have been established by the [State transportation department] in accordance with
§635.110." 23 C.F.R § 635.114(a),

Thus, it is clear that FHWA does not allow any State or local requirements that limit
competition except those related direetly to qualifications of contractors to the work ina
competent and responsible manncr. Conditions imposed by a State or local grant recipient must
be examined to determine their impact on competition. Conditions that do not meet these
requirements and possibly limit competition must be rejected, however laudable their purpose
may be. In considering such conditions, FHWA is not limited to the express prohibitions set
forth in its regulations, but must evaluate any such conditions with the purpose of effectuating
the purposes of 23 U.5.C.§ 112 and its implementing regulations.

For example, FHWA has consistently disullowed grantee imposed pre-hire or project
labor agreements that have the effect of limiting competition, even apart from Executive Order
13202, as arpended, generally prohibiting such arrangements. See FHWA’s ruling on a request
by the Statc of Maryland to add a project labor agreement to the Woodrow Wilson Bridge
project. The ruling is available on line at http/www.fhwa dot. govipressroom/thwaQl43. htm.
Additional information about the Executive Order is available at the following FHWA web sites:
Bty www fhwa. dot. gov/pragramadmin/contraces/plal 3202 hrm and
i rwww fhwa dot. gov/iprogramadmin/contracts/07 1902 him

In the early 1980s, New York City passed Local Law 19, which imposed certain
disadvantages in the bidding process for city contracts on bidders who failed to sign an anti-
apartheid certificate stating that they had not within the previous twelve months, and for the term
of the impending contract, done business with, or bought or sold goods to certain agencies of the
governrnent of the Republic of South Aftica or Namibia. The Office of Legal Counsel, United
States Department of Justice, in a 1986 Legal Memorandum, for FHWA, opined, “By imposing
disadvantages on a certain class of responsible contract bidders, Local Law 19 discourages
responsible contractors from bidding and undermines the competitive bidding process, This
departure from competitive bidding procedures was not justificd by considerations of cost-
cffectiveness as required by the Act.” 10 U.S. Op. Off. Legal Counscl, 104-105.

.15
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The Office of Legal Counsel concluded that, “the application of Local Law [9 to
federally funded highway projects administered by New York City would vielate 23 U.S.C. §
112, Section 112 ¢learly reflects a congressional judgment that the cfficient use of federal funds
afforded by competitive bidding is to be the overriding objective of all procurement rules for
federally funded highway projects, superseding any local interest in using federal funds to
advance a local objective, however laudable, at the expense of efficiency. By imposing
disadvantages on a class of responsible bidders, Local Law 19 distorts the process of competitive
bidding in order to advance a local objective unrelated to the cost-effective use of federal funds.
Accordingly, the Department of Transportation is obligated to withhold funding for highway
construction contracts subject to local law 19.” Id. at 103,

Disclosure of political contributions has long been accepted as a part of the campaign
process. Thus, it is unlikely that mere disclosure would have a chilling effect on competition. In
fact, in 1998, the Department of Transportation determined that for a Federal Aviation
Administration contract, the disclosure of lobbying and pelitical contribution efforts for the year
preceding a contract bid is a reasonable means to meet the DOT’s Common Rule requirement
that the city assure that its conlract award system performs without conflicts of interest. This is
distinct from a provision that actually excludes those making otherwise legal confributions from
competing for a coniract.

1. The State has made no showing that the cost—effectiveness exception o the
campetitive bidding requirements is applicable.

The Surface Transportation Assistance Act of 1982, Pub. L. 97-424, 96 Stat. 2106
(1983), strengthened the competitive bidding requirement by eliminating the publi¢ interest
exception and impaosing the current requirement that departures from competitive bidding be
Justified by a demonstration by the local highway department that the alternative is more cost-
effective. The legislative report accompanying the amendment reflects the concern of Congress
that cost-effectivencss be the only criterion by which to award contracts to responsible bidders
for highway produets funded by the federal government. See HR. Rep. No 555, 97" Cong., 2d
Sess. 11 (1982).

“The 1982 amendments make it clcar that the efficient use of federal funds is the
touchstone by which the legality of state procurement rules for federally funded highway

projects is tested”. Office of Legal Counsel, U.S. Department of Justice, Compatibility of New

York City Local Law 19 with Federal Highway Act Competitive Bidding Requirements, 10 U.S,
Op. Off. Legal Counscl 101, 104 (June 30, 1986), The Department of Justice stated that, “only a

process, which strictly adheres to the competitive bidding requirement, comports with Congress’
overriding objective of cost-effectiveness by maximizing the number of contractors who will he
let for the lowest possible price™. Id. al 106-07. (Anti-apartheid certificate}

The State has failed to offer any evidence that would invoke an analysis as to why
FHWA should depart from the Federal-aid highway competitive bidding requirements and apply
the cost-effectiveness exception as set forth above, There is absolutely no evidence as to why it
is more cost-effective to impose a certification requirement banning campaign contributions by
vendors that do business with state agencies on Federal-aid projects. 1t should be noted that
FHWA takes its responsibility to weigh the potential impact of any restrictions on the
compctitive bidding process seriously. Thus, in the case of the project labor agreements being
considered for the Woodrow Wilson Bridge project mentioncd above, FITWA engaged in

4
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extensive fact finding and significant analysis before determining that Maryland had failed o
show the proposed requirement was not anti-competitive. The burden of proof was on the State

of Maryland, as it sought to impose the restrictive requirement. See the web sites referenced
above.

2. The State has made no showing that the emergency circumstuncey exception to the
competitive bidding process is applicable.

Federal statues except government purchases of and contracts for supplies or services
from the requirement of competitive bidding when the public exigencies require immediate
delivery of an article or performance of a service. 41 U.5.C A, § 5. War, for example, creates a
“public exigeney” within the meaning of such exceptions. Scc Ametican Smelting & Refining
Co. v. U.S. 259 U.8.75, 42 S. Ct 420 (1922). The term “emergency” in this connection signifies
a situation that has suddenly and unexpecledly ansen and that requires speedy action. Id. at 78.
Many provisions requiring competitive bidding for public contracts and the letting of such
contracts to low bidders contain express exemplions where an emergency requires speedy action
or prompt performance of a contract, or the contract is “for actual emergency work.” Id. See
also, Safford v. City of Lowell, 255 Mass. 220, 151 N.E. 111 (1926).

The State has failed to make a showing that an emergency circumstance exists which
would warrant FHWA's departure from the Federal-aid highway competitive bidding
requirements. The State has not offered evidence that speedy or prompt performance of a
contract is needed for any reason.

D. New Jersey Executive Order #134 does not comply with Federal-aid highway
procurement requirements.

We understand that the intent of the language of Executive Order #134 is to protect the
integrity of governmental contractual decisions and improve the public’s conftdence in
government. As set forth in the preceding scetions of this Mernorandurn the intent behind
ensuring integrily in contractual decisions is supported by federal law and regulations. However,
when thal intent, no malter huw [sudable, undermines the competitive bidding process, the
provision must fall in the face of the overriding Federal requirements that protect the competitive
Process,

Executive Order #134 stales that, “...it is a compelling interest of the State to prohibit
awarding government contracts to business entities which are also contnbulors to candidates,
political parties and holders of public office”. This requirement, in particular, is troublesome
because it thwarts efforts to ensure that a competitive bidding process occurs. There is
absolutely no assurance that, with the designated pool of applicants removed as proposed by the
New Jersey Department of Transportation, that the Federal Highway Administration will obtain
services at the lowest possible cost. Congress has expressed an interest in the povernment
oblaining services at the lowest possible cost. Seg Hazardous Waste Treatment Council v, U.S.
EPA, 861 F. 2d 277, 283 (1988).

In evaluating a certification requirement ag it rclates to the Federal-aid highway
comnpetitive bidding requirements, FHWA, evaluates the nature of the restriction and the impact
of the conditions. For example, FHWA evaluated whether the State’s proposed exclusions were
based on an illegal activity or some other illegal action by the contractor. We agree that a State

5
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may validly refuse to do business with an entity convicted of a2 cnme related to business
integrity. That is the purpose of suspension, debarment, and similar provisions. As indicated
above, State requirements that by their own terms do not exclude participation in the competitive
bidding process may also be allowed. That is why we suggested that a mere disclosure
requirement of political contribution would not be, in this instance, considered a violation 23
US.C.§112,

As it stands, the New Jerscy Department of Transportation has not shown that it is a more
cost-effective alternative to impose a certification requirement banning campaign contributions
by vendors that do business with state agencies on Federal-aid projects. Moreover, in the instant
case, there has not been a declaration of emergency that would dispense of competitive bidding
requirements.

VI. Conclusion
Executive Order #134 does not comply with Federal-aid highway procurement law in general

and specifically with title 23 U.8.C. §112’s requirement that all contracts be awarded throngh a
competitive bidding process.

.18
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STATE OF NEW JERSEY
LEPARTMENT OF THANSPOETATION

1035 FARKWAY AVENUE

RO 80X 80l
TRENTON, N.J. DBS25-060I

RICHARD J. CODEY BOH-5I0- 1535
ACTING QOVERMOR

Jagk LETTIERE
COMMISSIONER

January 5, 2005

Dennis L. Merida, P.E.

Divigion Administrator

Federal Highway Administration
840 Bear Tavern Road, Suite 310
West Trenton, NJ 08628-1019

Dear Administrator Merida;
Since December, 2004, the New Jersey Department of Transportation has not received

federal authorization for any new construction projects. 1 respectfully request an
explanation for the withholding of authorization for these projects.

Sincerely,

ﬁﬂgﬁzﬁa
Jack Lettiere

Commissioner
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3 Y 1.S. DEPARTMENT OF TRANSPORTATION
‘g FEDERAL HIGHWAY ADMINISTRATION

[=]
% j New Jersey Division Office
e of 840 Bear Tavera Road, Suite 310
West Trenton, New Jerscy 08628-1019

January 6, 2003 WA AT
HDA-NJ

Mzr. John F. Lettiere, Jr.

Commissioner ‘

New lersey Department of Transportation
1035 Parkway Avenue, P.0O. Box 600
Trenton, New Jersey 08625-0600

Dear Commissioner Lettiere:

Your January 5 letter requested an explanation as to why no projects have been authorized for
Federal funding since December,

As I advised you in my November 2 letter, Executive Order # 134 conflicts with Federal regulations
and may not be included in Federal-aid contracts. Federal Highway Administration’s Chief Counsel
has confirmed this position. Unless this provision is removed from Federal projects, we cannot
authorize Federal funds.

If you need any additional information, please give me a call at 609-637-4200.

Sincerely yours,
DENNIS L MERIDA

Dennis L. Merida, P.E.
Drvision Administrator

ce; Merida, Jorgenson, Hawk w/incoming letter

{LTR-JACK LETTIERE ~ EO-FAY TO PLAY-010605.D00)

.20
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Hawk, David

From: Hawk, David

Sent: Thursday, January 13, 2005 4:42 PM

To: ‘James.Snyder@dot.state.nj.us’

Cc: Merida, Dennig; Jorgenson, Russell; Henry, Patricia
Sublect: Fw: N.J. E.O#134

Jim,

Please find, attached below, a Memorandum from legal counsel regarding New Jersey Executive Order #134, An official
letter transmitting this document will follow. As referenced in Dennis's January 8 tetter, this memo verifies our pasition,

If you have any guestions, please contact either Dennig, Russ, or me.

Thanks!

—--0rigingl Messageg.----

Fram: ‘Thomas, Lavinia

Sent; Thursday, January 13, 2005 3:35 PM

Yo Merida, Dennis; Jorgenson, Russsll; Hawk, David ;
Ce: Lemimie, Vanessa :
Subject: N EQ #134

Flease click on the atachment to retrieve a Memorandum on N.J. E.O. #134.

Final Version F.OQ,
#134.paf
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S,
§

dﬁg U.S. DEPARTMENT OF TRANSPORTATION
arrs of

o

FEDERAL HIGHWAY ADMINISTRATION

New Jersey Division Oifice
840 Bear Tavern Rouad, Suite 310
West Trenton, New Jersey 08628.1019

January 14, 2005 B REPCY LA T

HEC-NJ
Mr. John F. Lettiere, [r.
Commissioner
New Jersey Department of Transportation
[035 Parkway Avenue, P.O. Box 600

Trenton, NJ 08625-0600

Dear Commissioner Lettiere:

Please find, attached, a memorandum from Legal Counsel regarding New Jersey Executive Order

(EQ) #134. This memorandum confirms our position as stated in our letter dated January 6, 2005,
Unless this provision is removed from Federal projccts, we cannot authorize Federal funds.

If you need any additional information, please give me a call at 609-637-4200.

Since w

Russell L. .Torgcx n,
Assistant Division Adrmmstmtur

CC:  Merida, Jorgenson, Hawk w/ memo

DCH\ (FAHAWKALETTERS\EQ ~ PAY TD FLAY LEGAL OP.DCC)
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e _ Memorandum

ol Teripeaton
Federal Mighway
Admanustrerhan

Subject:  New Jersey E.Q. #134 January 7, 2005

Fram:  Senior Aftortiey \n Reply Refer To:
Eastarn Legal Servicas ELS-4

To. Dennis Menda, P.E.

Division Administrator

I. Introduction
This memeorandum responds {o your request for an opinion as to whether New Jersev
Executive Order #134 is compatible with Federal-aid highway requirements relating to

competition in contracting.

Il Issue

The specifie jssue mised by your office is whether the inclusion of a certification
requirement that bans political campaign ¢ontributions hy venders that do business exceeding a
cotilract ot transaction amount of $17,500 with New Jersey state agencies is appropriate for
inclusion on Federal-aid highway projects funided pursuant to title 23, U.5.C.

HI. Backeround

New Jersey Executive Order #1234 became eflective on Octaber 15, 2004, Execative
Order #134 states, in part that, “...it is a compelling interest of the State to prohibit awarding
government contracis to business entities which are also contributors to candidates, political
parties and hotders of public office.” * The Executive Order also states that, “The State or any of

! New Jersey Senate Bill No. 2 of 2004 becarse P.L. 2004, ¢.19 on Jurs 16, 2004. ‘This law will become effective
on January 1, 2006, Tt artieulates New Jersey's public policy with regard to the celationship berween State contraets
and political connibutions by contracting parties commonly kmawn a3 “pay to play.” P.L. 2004, ¢ 19 provides that a
stale agency in an Exgentive Branch will not enter into 4 contract having an anteipated value in excess of $17, 300
with 2 husiness encity, axcepe o cotnact that is awarded putswaat to a fir #nd apen process, if during tie precediag
ane-year period that business entity has made a contribution reportable under “The New Jarsey Carnpaign
Contributions and Expenditures Reporting Act,” NLSA, 19:484-1 2t $£q., ta the State committee of the polizical
party of which the Governor, serving when the contraer is awarded, is 2 member o to any candidate enmmitice of
that Governor, Both Exccutive Order #134 and P.L. 2004, .19 address State contracts in excoss of § 17,50,
provide that ¢onwacting entities suy not rake cettain pulincal contriburious durioe the term of a contract, ang offer
4 process by which a eontracting entity ¢an return & prohibited concibution in order to become eligible for a
comtract. Exeeutive Order #1214 goes furdyer because 1t éxpands the range of State contracts affected, from contracts
not swarded pursuant to a fair and open process, to all State contraets and the Fxecutive Order increases the time
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its purchasing agents or agencies ar those of its independent authoritics, 45 the case may be, shall
not enter into an agreement or otherwise contract to procure from any business entity services or
any material, supplics or eguipment, or o acquire, sell, or lease any kand or building, where the
vilue of the transaction exceeds $17,300, if that business entity has solicited or made any
contributions of maney, or pledge of contrbulion. ingiuding in-kind contributions (o a candidate
commitles andior election fund of any candidate or holder of the public office of Governorta
any State or county political party commiites. "

IV. Answer

Sectian 112 of title 23 U.5.C. mandates that competitive bidding exist for Federal-aid
construction contracts. This means that potential bidders way nut by cxcluded fom the
competitive process for reasons not directly refated 1o their responsibility. The Secretary may
allow exceptigns from this competitive bidding requirement only if 2 State can demonstrate that
{1} some other method is more cost-effective or (2) an emergency exists. As is discussed further
below, however well motivated, the certification requirement banning campaign contriburions as
defined as a congibution reportable by the recipient under “The New [ersey Campaign
Coniributions and Expenditures Reporting Act,” P.L, 1973, ¢.85 (C.19:44A-1 ¢t seq.) by
vendors that do business with state sgencies on Federal-aid projects is not divectly related 1o the
responsibility of the bidders. Thus, in order for us 1o be able to allow Lhis requirsment an
Federal-aid highway contracts, the New Jersey Department of Transportation must show it is
more cost-sffective or that an emergency situation exits that aecessitates the implementation of
the certification requiremants set forth in New Jersey Exeeutive Order #134. Ta date, no such
showing has been muade.

Y. Apalvsis

A. Conygress has the authority to determine the terms on which it shall dishurse
federal money.

Congress, pursuant to its taxing and spending powers under Article I, § 9, L.t of the
Constitution, is awthorized w distirse federal funds to the states for particular programs and to
“fix the terms on which it shall disburee federal money,™ Legislation enacted pursuant to the
spending power is much in the nature of a contract. In rerum for federal funds the states agree o
cornply with federally imposed conditions. The legitimacy of Congress' power o lepislate under
the spending power rests on whether the Statc voluntarily and knowingly accepts the terms of the

“contract.”  Pennburst State School and Hospital v. Haldemman, 451 U.S. 1, 17 (1981).

In Oklahoma v, United States Civil §ervice Comm'n, 330 U.S. 127 {1947), the Supreme
Court upheld a federa) denial of highway finds to Oklahoma because of the State’s failure 1o
obscrve the requiremients of the Hatch Act. Congrass had conditioned States’ receipt of federal
Bighway Lunds on compliance with the Act. The Couwst stated: “While the United Statss is not
coucerned with. and has no power to regulate, local political activities of state officials, it does
have the power to fix the terms upon which its money allotments to states shall be disbursed ™ Id.

period during which contributions are probibited. The potcntial nurber of business &ntities affected by Executive
Order 2134 is significantly larger than those entities affected by BT 2004, ¢.19.

7
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at 143, See also, South Dakota v, Dole, 433 U.S. 203 (1987), upholding the validity of a grant
condition requiring the States 1o adopt 2 21 minimum age drinking requirsment.

B. Competition s 3 hasic fapdamental principle of federnl procurement law that
also upplies to recipients of federal grants.

Competition is a fundamental prineiple of progurement law snd Federa] stantees must
comply with this fundamental principle, the essence of which is represented by the competitive
bidding svstermn. In re: Matter of Concrete Construction Ca., 1979 WL 12462 (Comp. Gen.)
(1979), B-194, 077, 79-1, CPD P 403. Basic federal principles of competitive bidding are
intended to produce rational decisions and fair weatment. “To the extent that a grantee’s
procurement decision (and the concutrence in that decision by the grantor ageney) is not
rationally founded, it may be considered as conflicting with a fundamental federal norm. The
decision will in alt likelihood also be considered inconsistent with fundamental concepts inherent
in any system of competitive bidding.” Capeland Systems, [ne., 55 Comp. Gen. 390 (1%73). 73-
2CPD 237,

The Brooks Act, P.L. 92-382, 92™ Congress, H.R. 12807, (October 27, 1977) amends the
Federal Property and Administrative Services Act of 1949, U.S.C. 47] ot seq. The Brooks Act
establishes federal policy concerning the selection of firms and individuals to parform
architectural, engineering and related services for the Federal Government. Title IX addresses
the selection of architects and engineers and such other professional services of an architectural
oF engineering nature performed by contract and assoclated with areas including, but not limited
to, research, planning, development, design, studies, investigations, surveying, wsts, evaluations,
consultations, and engineering. Section 902 states that, “The Congress hereby declares it to he
the policy of the Federal Goverment to publicly announce all requirements for architectural and
engineering services, and to negotiate contracts for architectural and engineering services on the
basis of demonstrated competence and qualification for the type of professional services required
and 2t fair and reagonable prices.” The intent of the Brooks Act is to develop a wide pool of
potential service providers for the selection process.

C. Segtion 112 of title 23 U.5.C. requires that construction related contracts must be
awarded through a competitive process.

The fundamental principles to ensure fair and open competition apply even more strongfy
ta Federal-nid highway procurements. The Secretary of Transportation must withhoid approval
for contracts for locally administersd highway construction projects funded in whole or in part
by the federal government unless the contracts are awarded through competitive bidding,
Section 112 of title 23 U.8.C. states that, “constmction of each project ...shall be performed by a
contract awarded by competitive hidding unless the state transportation department
demonstrates, to the satisfaction of the Secretary, that some other method is more cost-effective
or thar an emergency exists.” This statutory requirement has been implemented throvigh the
Federal Highway Administration (FHWA) regulations at 23 C.F.R. Part G35, Subpart A,

The.: S§c1'et.ary shall require such plans and specifications and such methods of bidding as
shall be effective in securing competition. 23 U.5.C. § 112. Detailed construction contracting
procedures are contained in 23 C.F.R. Part 635, Subpart A.” FHWA’s regulations expressly

prohibit many kinds of requirements that undermine the competitive contracting requitements 23
3



Jan 15 05 11:08a FHUWA {609) 637-9568

US.C § 112, Thus, the licensing and qualification of contractors that cffectively act as a bamer
to competition are not permitted, nor may licensing requirements be imposed priot to the
submission of bids. 23 C.F.R. § 635.110{b). Provisions that limit the amount of work that a
contractor may bid upan are permitted only if they relate to the capability af the contractor to do
the work. 23 C.F.R. § 633 110(c). A State may uot impose geograpitie preferences limiting who
may competz for work. 23 CF.R. § 110(f). Local or State hinng preferences are not permiticd.
23 CFR, §633.117(h). All licensing and qualification requirements must be approved by
FHWA, 23 CFR §635.110(a). Any such requirements that imit competition must he
disspproved. 23 C.F.R. § 635.110(b). Moreover, “federal -aid contracts shall be awarded only
on the basis of the lowest responsive bid submitted by 2 bidder meeting the criteria of
responsibility as may have been established by the [State ransportation department} in
aceordance with § 635.110." 23 F.F R§635.114(a).

The Brooks Act applies to contracting for engineering and design services. 23 US.C.
§ 112(b}2). FHWA rcgulations implementing this provision alse include stroug competiticn
principles. Selection should be made on the basis of qualifications related ta the ability of the
contractors (o do the wark at a fair and reasonable price. 23 C.F.R. § 172.5.

The Uniform Administrative Requirements for Grants and Cooperative Agreements to
State and Local Governments, 49 CFR. § 18.36 (DOT's Common Rule Requirements)
provides that when procuting property and services under a grant the State will ensure that every
contract include any lauses required by Federal statutes. Specificully, § 18.36 (¢){1)} states that,
“All procurement transactions will be conducted in a manner providing full and open
competition consistent with the standards of § 18.36." Some of the situations cansidered to be
resirictive of competition include but are pot limited to: (i) placing unreagonable requirements
on firms in order for them to qualify to do buziness, or (vii) any other arbitrary action in the
PIOCHUreInent process.

The gaiding principle of these regulations is that the competitive process should not be
undermined by state-imposed conditions unrelated to the contract itself that fimit those who can
bid or provide advantages to certain classes of potential bidders. FHWA docs not allow any

State or focal raquirements that litnil competition except those refated directly to qualifiestions of

contractors ta do the work in a competent and responsible manner. This has been 2 consistent
and longstanding construction of the statute. Conditions imposed by a State or local grant
recipient must be examined to deterntine their impact on competition, The burden of showing
that a particular condition is not anticompetitive is on the State seeking to impose the condition,
and, as noted bhelow, this burden can be quite onerous. Conditions that do not meet these
requitements and passibly limit competition must be rejected, however laudable their purpose
may be. In considering such conditions, FHWA is not limited to the express prohibitions set
forth in its regulations, but must evaluate any such conditions with the purpose of cffectuating
the purposes of 23 U.S.C.§ 112 and its implementing regulations.

For example, FHWA has consistently disallowed grantee imposed pre-hire or project
labor agreements thet have the eftcct of liniting competition, even apart from Executive Order
13202, 2s amended, generally prohibiting such arrangements, See FHWA’s ruling on a request
by the State of Maryiand to add a project labor agreement to the Woodraw Wilson Bridge
project. The ruling is available on line at fittp-Avwne. v, dor povipressrocn/iwva 0743 hem.

Additional information about the Executive Order is available at the following FHWA weh sites:
4

p. 26
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Qutphwww fhwea. dot sevprogramadmin/contracts/pla {3202 ktm and

Bty v finwa, dot gov/prosramadmin/contracts/Q7 1 902 A,

Inn the varly 1980s, New York Ciry passed Local Law 19, which imposed certain
disadvantages in the bidding process for city contracts on bidders who fatled to sign an anti-
apartheid certificate stating that they had not within the previous twelve months, and for the term
ol the impending contract, done business with, or bought or sold goods to cartain agencies of the
government of the Republic of South Aftica or Namibia. The Office of Eeyal Counsel, United
States Department of Justice, in a 1986 Leyal Memorandum for FHWA, apined, “Ry impesing
disadvantages on a certain class of responsible contract bidders, Local Law 19 discourages
responsible contractors from bidding and undermines the competitive bidding process, This
departure fram competitive bidding procedures was not justified by considerations of cost-
effectiveness as required by the Act” 10 US. Op. Off. Legal Counsel. 104-105.

The Offica of Legnl Counsel concluded that, “the application of Local Law 19 to
federally funded highway projects admmistered by New York City would violate 23 U.8.C.
§ 112, Section 112 clearly reflects a congressional judgment that the efficient use of federal
funds afforded by competitive bidding is to be the overriding objective of all procurement rules
for federally funded highway projects, superseding any local interest in using federal funds to
advance a local objsctive, however laudable, at the expense of efficiency. By imposing
disadvantages on a class of responsible bidders, Local Law 19 distorts the process of competitive
bidding in order to advance a Iocal objective unrelated to the cost-effective use of federal funds.
Accordingly, the Department of Transportation is oblgated to withhold funding for highway
construction contracts subject to local law 19.” 1d. at 103.

1. The State nrust sltow that the any departure from the competitive bidding
reguiraments is more cost-effective.

The State has the affirnative responsibility to demonstrate that any condition or
modification it may wish to impose that raises potential barriers to competition or potentially
reduces the number of competitors is more cost effective than the genera] applicable
requiraments of the law and implementing regulations. Mare specifically, New Jeisey must
provide evidence as to why it is more cost-effective to impose a certification requirement
hanning camnaion contrihitions. by, vendors that An hnsiness with stale caremres o rebrerhisad,

prajects. '

The strength of this requirement of the law is clear. This was srphasized in 1982, when
the Surfave Transportation Assistance Act of 1982, Pub. L, 97-424, 96 Stat, 2106 (1983),
strengthened the competitive bidding requirement by climinating the public intersst exceptian
and imposing the current requirement thar departures from competitive bidding be justified by a
demenstration by the local highway department that the aliernative is more cost-effective. The
legislative report accampanying the amendment reflects the concem of Con Eress il cost-
effectiveness be the only eriterion by which to award contracts to responsible bidders for
highway products funded by the federal government. See H.R. Rep, No 555, 97" Cony,, 24
Seus.11 (1982),
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“The 1982 amendments make 1| clear that the efficient use of federal funds is the
touchstone by which the legality of state procurement rules for federally funded highway

projects is tesred”. Office of Legal Counse], U.S. Department of Justice, Compatibility of New
Yark Citv Local [aw 19 with Federal Highwav A¢t Competitive Bidding Requirements, 10 115,

Op. Off. Legal Counsel 101, 104 (June 30, 1986), The Department of Justice stated that, “only a
proeess, which strictly adheres to the competitive bidding requirement. camports with Congress’
averriding objective of cost-effectiveness by maximizing the number of contractors who will be
let for the lowest possible price™ [d. at 106-07. (Anti-apartheid certificate)

FHWA takes this chatrge setiously, and the burden of shawing that a particular provision
Is. in fact. more cost effective can be significant. For example, in the case of the project iabor
agreements being considered for the Woodrow Wilson Bridge project mentioned above, FHWA
engaged in extensive fact finding and significant analysis before determining that Maryland had
failed to show the proposed requirement was not anti-compatitive. The burden of proof was on
the State of Maryland, as it sought to impoese the resudctive requirstaent. In spite of extensive
study, Maryland was uftimately unable to make its case, See the web sites referenced above.

It should be noted that FHWA does examine provisions caretully to assess their impact
on competition. Conditions that do not bar competitors or that are found to be reasonable under
the circumstances can be allowed. For example, the New Jersey Executive Qrder #134 stares in
part that, “...it is a compelling interest of the State to prohibit awarding government contracts to
business entities which arc also contributors to candidates, politival partics und holders of public
office.” New Jersey might consider a less onerous requirement. For example, if the State chose
to implement a disclosure requirement instead of the requirements set forth in Executive Order
#134 the State could still address its conflict of interest and contractor integrity concerns, A
mere disclosure would not have a chilling effect on competition. In fact, in 1998, the
Department of Transportation determined that for a Fedaral Aviation Administration contract,
the disclosure of lobbying and political contribution efforts for the year preceding a contract bid
15 & reasonable means to meet the DOT's Common Rule requirement that the city assure that its
coniract award system performs without confliets of intarest. This is distinct from a provision
that actually excludes those making otherwise legal contributions from competing for a contract,

2. Alrernatively, the State must skow that the emergency circumstances exceprion to the
competitive bidding process is applicable.

Federal statucs except government purchases of and contructs fur supplics or services
from the requirement of competitive bidding when the public exigencies require immediate
delivery of an article or performanes of a service. 41 U.S.C.A. § 5. War, for example, creates
“public exigency” within the meaning of such exceptions. See American Smelting & Reftming
£0.v. U.8. 259 U8 75,42 5. C1420(1922). The term “emergency” in this connection significs
a situation that has suddenly and unexpectedly arisen and that requires speedy action. Ad. at 78,
Many provisions requiring competitive bidding for public contracts and the leting of such
contraels to low bidders contain express exemptions where an emergency requirss speedy action
or prompt performance of a contract, or the contract is “for actual emergency work.” 1d. e

also, Safford v. Citv of Lowel], 255 Mass. 220, 151 N.E. 111 (1926).

. A.Statc wishing to make use of this exception must shaw that an emergency circumstace
exists which would warrant FHWA's departure from the Federal-aid highway competitive

6
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bidding requirements. The State must offer evidence that speedy or prompt performance of a
vontract is needed.

VI, Conclusion

We understand that the intend of the language of Executive Order #134 s to protect the
integrity of governmental conuactual decisions and improve the public’s confidence in
government. As set forth in the preceding sections of this Memorandum the intent behingd
ensuring integrity in contractual decisions is supported by federal law and regulations. However,
when that intent, no matrer how laudable, undetmines the competitive bidding process, the
provision must fall in the face of the overriding Federal requirements that protect the competitive
process,

As menrioned earlier, Executive Order #134 states that, ™...it is a compelling interest of
the State to prohibit awarding government contracts to business entitics which are also
contributors to candidates, political parties and holdets of public office™. This requirement, in
particular, is troublesorne because it thwarts efforts to ensure that a competitive bidding process
occurs. There is absolutely no assurance that, with the designated pool of applicants removed ag
propased by the New Jersey Department of Transportation, that the Federal Highway
Admimistration will obtain services at the lowast possible cost. Congress has expressed an
interest in the government obtaining services at the lowest possible cost. See Hazardous Wasta
Treatment Council v. 1.5, EPA, 861 F. 2d 277, 283 (1988).

In evaluating a certification requirement as it relates to the Federal-gid highway
competitive bidding requirements, FHWA evaluates the nature of the restriction and the impact
of the conditions. For exemple, FHWA evaluated whether the State’s proposed exclusions were
based on an illegal activity or some other illegal action by the contractor. We agree that a State
may validly refuse to do business with an entity convicted of a crime related to business
integrity, That is the purpose of suspension, debarment, and similar provisions. As indicated
above, State requirements that by their own terms do not excluds participation in the competitive
bidding process may also be allowed. That is why we suggested that a mere disclosure
;?qsugcrgﬁll af political contribution wounld not be, in this instance, considered a vielation of 23
doad A .

As it stands, the New Jersey Department of Transportation has not shown, that it is a more
cost-cffective alternative to impose a certification requirernent banning campaign contributions
by vendors that do business with state agencies on Federal-aid projects. New Jersey has not
made any assertion, tet alone 2 showing, that the certification iz based on an emergency.

.

Vanessa Lemamie
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v %101 New York City Loeal Law 19, which’ dllows bidders who do not maké the
lowest bid to be awWwarded contracts in casee where the lowest bldder has not
'3igned an antl apartheld oertlfleate, is incompatible with s 112 of the Federal
nid Highway Act, which requires that contracts for federally funded highway
orojects be awarded on the basis of eompetltlve bidding. The Department of
Transportation is therefore obllgated to w1thhold funding for such oontraote
awarded subject to Local Law 19.

When Congress elects to distribute federal funds to states it may attach
conditions to their distribution and, so long as those conditions are valid and
clearly expressed, a state has no sovereign right to obtain or retain those
federal funds without complying with the stated ceonditions. The Act's
conditionihg of féderal highway construction grants on compliance with
competitive bidding requireménts is valid and clearly expressed.

By imposing disadvantages on a class of responsibkble contract bidders, Local Law
19 discourages responsible contractors from bidding and undermines the
competitive bidding process. This departure from competitive bidding procedures
was not justlfled by conelderatlons of coet effeotlveneas, as required by the
Ac:t ‘

4 MEMORANDUM OPINION FOR THE GENERAL COUNSEL
DEPARTMENT OF TRANSPORTATION
I. Introduction and Summary :

Thls memorandum responds to your request for the opinion of the Attorney
General on the guestion whether the Secretary of Transportatlon must withhold
approval for payments under the Federal Aid nghway Act (Act) for any contract
which has been awarded pursuant to a bidding prOCese subject to New York Clty
Local Laww 19 (Local Law 19). [FN1] Section 112 of the Federal Aid Highway Act
of 1958, as amended, 23 U.8.C. s 112, requires the Secretary to withhold approval
for contracts for locally admlnletered highway ¢onstruction projects funded in
whole or in patrt by the federal government unless the contracts are awarded
through competitive bidding.

The provisions of Local Law 1% impose certain dleadvantages in the bidding
process for city contracts on bidders who fail to signh an anti-apartheid
certificate stating that they have not, within the previous twelve months and for
the *102 term of the 1mpend1ng Contraot done buelnesa with, and have neither
bought from nor sold goods to certaln agenolee of the government of the Republic
of Scuth Afrloa or Namibia. Moreover, in the case of a contract to supply goods,
the City requlree the contractor to oertlfy that neone of the goods te be supplied
tc the City originated in South Africa or Namibia. 13 N.Y.C. Code s 343.11.0(a).
[FNZ] These certification conditions are rnot requlred by any federal law or
executive order. [FN3]

© 2005 Thomson/West. No Claim to Orig. U.5. Govt. Works.
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Section 343.11.0 (b) provldes that if a bidder complying w1th the ranti-apartheid
certification makes a bid no more than five percent higher than a low bid
submitted by a non-coemplying contractor, both bids aré to be passed on to the New
York Board of Estimate which "may determine that it is in the public interest
that the contract shall be zwarded to o6ther than the lowest responsible bidder.
[FN4] New York City has declared that 1t will apply Local Law 19 to federally
funded progects

*103 We conclude that appllcatlon of Local Law 19 to. federally funded highway
projects administered by New York City wosuld violate 23 U.S.C. s 112. Section
112 clearly reflects a congressional judgment that the efficient use of federal
funds &afforded by competitive bidding is to be the overriding objective of all
procurement rules for federally funded highway projects, superseding any local
interest in using federal funds to advance a local objective, however laudable,
at the expense of efficiency. By imposing disadvantages on a class of
responsible bidders, Local Law 19 distorts the process of competitive bidding in
order to advance a local objective unrelated to the cost- effective use of
federal funds. Accordingly, the Department of Transportation is obligated to
withhold funding for highway construction contracts subject to Local Law 19.

[FNE]
II. Analysis :

Under the Supremacy Clause, [FN6] state or local action must give way to
federal legislation passed pursuant to cne of Congress' enumerated powers where
the "act of Congress fairly interpreted is in actual conflict with the law of the
State" or state subdivision. Florida Lime & Avocade, Inc. v. Paul, 373 0.5, 132,
142-43 (1963)., It is well- settled that Congress, pursuant to its taxing and
spending powers under Article I, 5 8§ of the Constitution, is authorized to
disburse federal funds teo the states for particular programs and to "fix the
terms on which it shall disburse federal money." Pennhurst State School and
Hospital v. Halderman, 451 U.S. 1, 17 (1981). Accordingly, when Congress elects
to distribute federal funds to states, it may attach conditions to their
distribution. Seo long as the cenditions are valid and clearly expressed, id.,
"requiring States to honor their obligations voluntarily assumed as a condition
of federal funding . . . simply does not intrude on their sovereignty." Bell v.
New Jersey, 461 U.S, 773, 790 (1983). "If the conditions are wvalid, the Etate
has no sovereign right to retain federal funds without complylng with those
conditions.™ Id. at 791.

*104 The Supreme Court has specifically upheld Congress' attachment of
conditions to the distribution of federal highway funds. In Oklahoma v. United
States Civil Service Comm'n, 330 U.8. 127 (1%47), the Court upheld a federal
denial of highway funds to OCklahoma because of the state's failure to observe the
requirements of the Hatch Act. Congress had conditioned states' receipt of
federal highway funds on compliance with that Act. The Court stated: "While the
United ‘States is not concerned with, and has no power to regulate, local
political activities of state officials, it deoes have the power to fix the terms
upon which its money allotments to states shall be disbursed." Id. at 143.

New York City does not dispute that the competitive bidding conditions imposed
by s 112 of the Federal Aid Highway Act are valid exercises of the congressional
spending power and conditions which DOT is therefore obligated to enforce.

© 2005 Thomson/West., No Claim to Orig. U.S8. Govt. Works,
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Careful examination reveals that Local Law 19 is in clear conflict with these
conditions., [FN7]

Section 112 applies to all highway projects using federal funds "where
construction is to be performed by the State highway department or under its

supervision.” 23 U.5.C. s 112(b). [FN8]) The first two sentences of s 112(b)
provide: '
Construction of each project . . . shall be performed by contract awarded by

competitive bidding, unless the State highway department demonstrates, to the
satisfaction of the Secretary, that some other method is more cost effective.
Contracts for the constructioh of eac¢h project shall be awarded only on the basis

0f the lowest responsive bid submitted by a bidder meeting established c¢riteria
of responsibility. [FN2]
A version of this provision has governed the process for awarding highway

contracts since 1854, when the Senate insisted on amending the Federal Aid *105
Highway Act of 1954 to require competitive bidding "unless the Secretary finds
some other method is in the public¢ interest.” Pub. L. No. 83-350, s 17, 68 Stat.
71 (1954). [FN10] : -

The Surface Transportation Assistance Act of 1982, Pub. L. No. 97-424, 96
Stat. 2106 {1983), strengthened the Competltlve blddlng requirement by
eliminating the public interest exception and imposing the current requirement
that departures from competitive bidding be justified by a demonstration by the
local highway department that the alternative is more cost-effective. The
legislative report accompanying the amendment reflects the concern of Congress
that cost-effectiveness be the only criterion by which to award contracts to
respensible bidders for highway projects funded by the federal government. See
H.R. Rep. No. 555, 97th Cong., 2d Sess. 11 (1982). The 1982 amendments therefore
make clear that the efficient use of federal funds is the touchstone by which the
legality of state procurement rules for federally funded highway pr03ect$ iz to
be tested.

Local Law 19 contravenes the clear requirement of s 112 that all contracts be
awarded through a process of competitive bidding to the responsible bidder who
submitd the lowest bid; the lccal ordinance frustrates the manifest congressional
mandate reflected in the statute and its legislative history to make the most
cost-effective use of federal highway funds. [FN11l] By imposing disadvantages on
a certain class of contractors, New York City discourages respensible contractors
from bidding and undermines the competitive bidding process. [FN12] New York
City has failed to justify, as required by the statute, its departure from
competitive bidding procedures by consideraticns of cost- effectiveness. [FN13]

*106 New York City has attempted to defend the legality of its ordinance by
cbserving that all contractors that have bid for its contracts have furnished the
anti-apartheid certificate and that there is no evidence that any potential
bidder would not be able to comply with the requirement. Thus, the City argues
that its anti-apartheid certification requirement has not been shown to affect
adversely the efficient use of federal funds. This argument is unavailing,
however, because it attempts to reverse the burden of proof that s 11Z requires
to justify departures from competitive bidding. In order to satisfy this burden,
New York City must demonstrate that its procedures lead to a more cost-effective
use of federal funds; it cannot shift the burden to the Secretary of
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ransportation to demonstrate that the Clty 5 procedures detract from cost-
=ffectiveness. [FN14]

Second, New York City argues that its ordinance does not violate s 112 because
it 1s not an absolute bar to the award of contricts to contractors who submit the
lowest bid for a project but fail to provide an anti-apartheid certificate.
According to the provisions of Local Law 19, a non-cemplying bidder is awarded
the contract unless a complying bidder is within five percent of the low bid.
Moreover, New York City emphasize$ that even when there is less than a five
percent differential between z complying and ncn- complying bidder, the Board of
Estimate must still vote by 4 two-thirds majority to award the contract to the
complying bidder rather than the non-complying bidder. The short answer to this
argument is that s 112 requires that. the contracts be awarded through a process
of competitive bidding, not simply that centracts be awarded by a process that
may lead to the award of the contract to the lowest bidder. This distinction is
important, because the knowleﬂge‘that a contract will be awarded through a strict
process of competitive bidding in itself contributes to the cost- effective use
0f federal funds by encouraging the submission of bids by contractors who might
not otherwise participate. Conversely, a contractor's knowledge that he may
submit the low bid and yet not win the contract would deter him from entering the
bidding process and incurring bid preparation costs. [FN15} Onhly a process which
strictly adheéres to the competitive bidding requirement coriports with Congress’
overriding objective of cost- effectiveness *107 by maximizing the number of
contractors who will bid for the contract and increasing the likelihood that the
contract will be let for the lowest possible price. [EN1é6]

Since the provisions of Local Law 19 conflict with the requirement of
competitive bidding contained in s 112 (b}, it is clear that 23 U.5.C., s 112(d)
requ1res the Secretary te withhold approval for contraets let subject to the
provisions of Local Law 19, :

For the foreg01nq reasons, we believe that the Secretary of Transportatlen is
obligated to withhold federal funds under the Federal Aid Highway Act for the
payment of contracts whose award 15 subject to the procurement provisions of
Logal Law 19, ‘ -

Charles J. Cooper
Assistant Attorney General
Office of Legal Courisel

FN1 The Attcorney Genetral has deléegated his responelblllty for rendering copinions
to government agencies to the Assistant Attorney General, Office of Legal
Counsel. 28 C.F.R. s 0.25.

FN2 Section 343.11.0(a) provides:

With respect to contracts described in subd1v1elon b and ¢ of this section,
and in acccordance with such provisicens, no city agency shall contract for the
supply of goods or services with any person whce does not agree to stipulate to
the following as material conditions of the coritract if there is another person
who will contract teo supply goods or services of comparable guality at the
comparable price:

(1) that the contractor and its substantially owned subsidiaries have not
within the twelve months prior to the award of such contact sold or agreed to
sell, and shall not during the term of such contract sell or agree to sell, goods
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or services other than food or medical supplies directly to the following ‘
agencies of the South African government or directly to a corporatlon owned or
controlled by such government and @stablished expressly for the purpose of
procuring such goods and services for such spec1f1c agencies: (a) the police, (b)
the military, (c) the prlson system, or‘(d) the department of cocoperation and
development; and ‘

{(2) 1in the case of & contract to supply goods, that none of the goods to be
supplied to the city orlglnatcd in the Republic of South Africa or Namibia.

Although the term "comparable price" in this section is not defined, s
343.11.0(b) makes clear that an agency must refer-any contract in ‘which a
complying bid is within five percent of a non- contract bid te the Board of
yEstimate, which will make the flnal decision as te its award.

FN3 Executive Order No. 12532 forbids goverriment agencies from providing export
aid to corporations dolng buginess in South Africa unless they certify that they
are adhering to certain principles of nondlscrlmlnatlon with respect to their
employees. The order also forbids the supply of computers to certain South
African agencies but cchitains no general prDhlblthn against contracting with
these agencies. See 21 Weekly Comp Pres. Doc. at 1051-54 (Sept. 9, 1985).

FN4 Section 343.11. O(b) prov1des

In the case of contracts subject to public letting under sealed bids pursuant
to section 343 of the charter, whenever the lowest responsible bidder has not
agreed to stlpulate to the conditions set forth in subdivisicon a of this section
and another bidder who has agreed té stipulate to such conditions has submitted a
bid within five percent of the lowest responsible bid for a contract to supply
goode or services of comparable quallty the contracting agency shall refer such
bids to the board of estimate which, pursuant to such rules as it may adopt, and
in accordance with subdivision b of section 343 of the charter, may determine
‘that it is in-‘the public interest that the contract shall be awarded to other
than the lowest responsible bidder.

Section 343 of the N.Y.C. Charter requires a two- thirds vote and the approval
of the coirporation counsel and the comptroller Yefore any such decision is made.
New York City observes that s 343 ¢f the chartér applies to all coritracts for
goods and services exceeding $5,000 and thus allows the Board of Estimate to.
award contracts to contractors otheétr than the low bidder regardless of the
applicability of Local Law 19. Therefore, New York City argues, Local Law 19
cannot be deemed to vidlate s 112, because it dcoes no mere than refer certain
contracts for consideration under a standing procedure to which the Secretary of
Transportation has not heretofore objected. The short answer to this argument is
that the Secretary is not disabled from challenging the application of a
provision to federal contracts which has not been brought to her attention
previously. Whilé ‘the issue of the legality 6f s 343, considered by itself, is
not directly before us, we believe that its application to federally funded
highway projects would raise many of the same issues as does application of Local
Law 19. We note, however, that Local Law 19 is different from s 343 in that it
singles out a specific group of contractors and declares that, in certain
circumstances, their low bids must be referred to the Board of Estimate for
potential disapproval, Therefore, theé Secretary is wholly justified in being morxe
concerned about Local Law 18 than s 343, because the latter does not single out a
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particular class of contracts for mandatery reference to the Beoard of Estimate.

FNS This Office has been informed that legislation is being considered by
Congress that would direct the Secretary to approve payments under the Federal
Aid Highway Act for contracts entered by New York City before Qctober 1, 1986,
regardless of the application of lLeoccal Law 1%. The stated purpose of this
legislation is to provide time for the Department of Justice to render an opinion
on the issue of thee legality of the application of Local Law 19 to federal
pregrams., Cur opinicn, of course, considers the legality of Lecal Law 19 under
existing federal law and does not purport tc evaluate the effect of pending
legislation on the Secretary's obligation or authecrity to withheld approval for
New York City highway construction projects using federal funds.

FN6 U.S. Const. art. VI, s 2. |

FN7 Because our opiniocon rests on the actuzl conflict between Local Law 19 and
23 U.S8.C. s 112, we need not reach the question whether application of Local Law
19 to federally funded projects impermissibly burdens foreign commerce or
intrudes into a field of foreign affairs which is uniquely the concern of the
federal government.

FN8 Section 112 (d) makes clear that the phrase "under the supervision of the
State highway department" in s 112(a) 1% intended to make that section apply to
local subdivisions, such as New York City, as well as to State highway
departments., Secticn 112 (d) provides:

No contract awarded by competitive bidding pursuant to subsection (b) of this
section, and subject to the provisiens of this secticn, shall be entered into by
any State highway department or lccal subdivisicon ¢f the State without compliance
with the provisions of this section, and without the pricor concurrence of the
Secretary in the award therectf.

(Emphasis added.)

FN9 The Jast sentence of s 112 (b) provides:

No requirement or obligation shall be impesed as a condition precedent to the
award of a contract to such bidder for a project, or tec the Secretary's
concurrence in the award of a contract to such bidder for a project, unless such
requirement or obligation 1s otherwise lawful and is specifically set forth in
the advertised specifications.

This sentence was added to the Federal Highway 2ct of 1968, Pub. L. No. 3%0-495,
82 Stat. 830 (19%68), in order to assure that the federal requirements of equal
enployment opportunity mandated by Executive Order No. 11246 be advertised before
the bidding so that contractors weould know what was expected of them. See 3.
Rep. No. 1340, 90th Cong., 2d Sess., 16-18 (1968). The provision 1is manifestly
not & carte blanche for the state to impose additional reguirements of its own
choosing unrelated to cost- effective use of federal funds. By the terms of this
provision, any state requirement must be "otherwise lawful" and therefore cannot
interfere with the competitive bidding requirement established by the first two
sentences of the section,

FN10 The Senate proposed the amendment requiring competitive bidding. BSee §.
Rep. No. 1083, 83d Cong., 2d Sess. 14 (18534) (stating that the reguirement is
designed to prevent "collusion or any other action in restraint of free
competitive bidding"). After the Hcuse acceded to the Senate amendments, one
Senater hailed the bidding provision as one of the most important achievements of
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the entire bill. 100 Cong. Rec. 5124 (1954) (remarks of Sen. Gore).

FN11 New York City argues that this congressional mandate is somehow undercut by
23 U.8.C. s 145, which states:

The autheorization of the approprlatlon of Federal funds or their availability
under this chapter will in no way infringe on the SOVEfGlgn rights of the S3tates
to determine which projects will be financed. The provisions of this chapter
provide for a federally- assisted State program.

L provisicn permitting states to choose their own projects obvicusly has no
bearing on the issue of whether Congress has restricted the permissible
procurement procedures for such projects in the 1nterest of the cost-effective
use of federal funds,

FN1Z There can be no doubt that an ctherwise gualified contractor who fails to
furnish an anti- apartheid certificate is still a "responsible" bidder. Local Law
19 itself acknowledges that the requirements of the anti-apartheid statute are
not criteria of responsibility, because s 343.11.0(h) refers to "the lowest
responsible bidder who has not agreed to (the anti- apartheid certificate).”
(Emphasis added.) '

FN13 Indeed, because the primary purpose of the anti-apartheid certification
requirement iz "to send & message to the government of the Republic of South
Africa and to encourage those who do business there to support change,”" see New
York City Local Law 19, s 2, Local Law 19 is not designed to promote cost
efficiency, but to express a well-justified abhorrence of apartheid. To be sure,
the crdinance states that it "alsc seeks to protect the financial interest of the
city by limiting the number of city contracts which may depend for their
satisfaction on the internal security of South Africa, where relentless
oppression has led to increasing civil disturbances, making =sakbotage of business
interests and even revolution possible." Under certain circumstances, such
considerations may very well affect the cost-effectiveness of a given contractual
arrangement. New York City has not, however, provided the Secretary with any
evidence for the proposition that a particular company's contractual agreement
with an agency in Scuth Africz will endanger an unrelated contractual agreement
to be performed in New York City on a highway construction project.

FN14 We do not read 28 C.F.R. s 635.108 as a decision by the Secretary through
regulation to shoulder the burden of proof on the issue of cost-effectiveness.
Section ©35.108 provides:

No procedure or reguirement for preguslification or licensing of contractors
will be approved which, in the judgment of the Federal Highway Administratiocn,
may coperate to restrict competition, to prevent submission of a bid by, or to
prohibit the consideration of a2 bid submitted by, any responsible centractor
whether resident or nonresident of the state wherein the work is to be performed.
{Emphasis added,)

Because the administrator must still disapprove the procedure if the procedure
may restrict competition (i.e., has the potential to restrict competiticn), the
burden of showing that the procedure does notf restrict competitien Stlll rests
with the locality.

FN15 The contractor who dees not sign the anti- apartheid certificate knows that
in the event of a complying bid that is within five percent of his bid, he will
have to persuade the Board of Estimate to award the contract to him,
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notwithstanding his refusal to comply., The rational bidder would therefore
revise his price to reflect the costs associated with lobbying the Board of
Estimate on this 1ssue. Thus, even 1f the contract is awarded to the non-
complying bidder, it is reasconable to expect that his bid would be higher than it
would be without the application of Local Law 19,

FNl1& New York City's argument that the Secretary of Transportation may not
disapprove contracts awarded under Local Law 19 until New York City actually
withholds a contract from a low bidder under that ordinance merits a similar
response. The Secretary is obligated to act when New York City's procurement
wrocedures depart from the process of competitive bidding reguired by federal
law, rather than when New York City declines to accept a low bid.

10 U.S. Op. Off. legal Counsel 101, 1986 WL 213242 (Q.L.C.)
- END OF DOCUMENT
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