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QUESTION PRESENTED

Does 2 U.S.C. 441b, which prohibits corporations and
labor unions from making direct campaign contributions in
connection with federal elections, violate the First
Amendment as applied to an ideologica non-profit
corporation?
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INTEREST OF AMICI CURIAE?

Amicus curiae Public Citizen, Inc., is a non-profit advo-
cacy group with more than 135,000 members nationwide. It
appears before Congress, administrative agencies, and the
courts on a wide range of issues. Prominent among Public
Citizen's concerns is combating the corruption of our politi-
cal processes that results when the influence of corporate
money is brought to bear on the electoral system. Public Citi-
zen has long supported campaign finance reform, through
both advocacy of campaign finance legislation before Con-
gress and involvement in litigation raising campaign finance
issues and related First Amendment issues arising out of the
electoral process. For example, Public Citizen filed amicus
curiae briefs in Republican Party of Minnesota v. White, 122
S. Ct. 2528 (2002), and Nixon v. Shrink Missouri Govern-
ment PAC, 528 U.S. 377 (2000), and joined in an amicus cu-
riae brief in Colorado Republican Federal Campaign Com-
mittee v. FEC, 518 U.S. 604 (1996) (“Colorado I”). In addi-
tion, Public Citizen has studied and reported extensively on
the increasing involvement of non-profit organizations in
electioneering activities, as politicians and their financial
backers have sought to evade the contribution limits and re-
porting and disclosure requirements applicable to more tradi-
tional political organizations. Thus, Public Citizen has an in-
tense and longstanding interest in the issues presented by this
case.

Common Cause is a non-profit citizen action organization
with approximately 200,000 members and supporters across
the United States. Common Cause promotes, on a non-
partisan basis, its members' interest in open, honest, and ac-

! Letters of consent to the filing of this brief from both parties have
been filed with the Clerk. This brief was not authored in whole or in part
by counsel for a party, and no person or entity other than amici curiae,
their members, or their counsel made a monetary contribution to the
preparation or submission of the brief.
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countable government and political representation, and it
seeks to achieve this objective by making government more
responsive to citizens through government and electoral re-
form, including reforms of the Nation’s campaign finance
laws. Common Cause has participated as a party or amicus
curiae in many Supreme Court and lower court cases con-
cerning the constitutionality and implementation of federal
and state election laws, including most of this Court’s cam-
paign finance decisions from Buckley v. Valeo, 424 U.S. 1
(1976), to the present.

Democracy 21 is a hon-profit, non-partisan public policy
organization that works to eliminate the undue influence of
big money in American politics and to ensure the fairness
and integrity of our democracy. Democracy 21 supports
campaign finance and other political reforms. It conducts
public education efforts to accomplish these goals, partici-
pates in litigation involving the congtitutionality and interpre-
tation of campaign finance laws, and engages in efforts to
help ensure that campaign finance laws are effectively and
properly enforced and implemented.

The Center for Responsive Politics (CRP) is a non-
partisan, non-profit research group based in Washington,
D.C. Founded by former Senators Frank Church (D-ldaho)
and Hugh Scott (R-Pa.), it has been tracking money in poli-
tics, and its effect on elections and public policy, since 1983.
CRP conducts computer-based research on campaign finance
issues for the news media, academics, activists, and the pub-
lic at large. CRP publishes the results of its research on its
website, www.OpenSecrets.org, as well as in numerous pub-
lications made available to the public. CRP' s work is aimed
at creating a more educated voter, an involved citizenry, and
a more responsive government. Among CRP's projects is
FEC Watch, which is dedicated to ensuring enforcement of
the nation’s campaign finance laws in furtherance of CRP's
research and analysis.
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The Campaign and Media Legal Center is a non-profit
organization created to act as the “people’s voice” in admin-
istrative hearings and judicial proceedings involving cam-
paign finance and media laws. The Legal Center is managed
through the auspices of the University of Utah’'s Campaign
and Media Studies Program, which was created to support
and develop areas of inquiry and action on these issues
through academic research, conferences, and internship pro-
grams. The heart of the Legal Center’s mission is to advance
a non-partisan agenda by representing the public perspective
in administrative and legal proceedings interpreting and en-
forcing the campaign and media laws. The Legal Center
seeks to play an active role in generating legal and policy de-
bate about disclosure, soft money, issue advocacy, and con-
tribution limits by participating in FEC rulemaking and en-
forcement proceedings as well as cases addressing campaign
finance issuesin federal and state courts.

As non-profit groups themselves, the amici curiae who
joininthis brief are also keenly aware of—and sensitive to—
the First Amendment interests of the types of organizations
that this case concerns. Nonetheless, amici curiae do not be-
lieve that the ability to make corporate contributions to can-
didates for electoral office is essential to the exercise of the
First Amendment rights of such organizations or their mem-
bers. And amici curiae are deeply concerned that opening the
door to campaign contributions by non-profit corporations—
especially those that do not disavow acceptance of corporate
cash—will lead to circumvention of limits on campaign con-
tributions that have long been sustained by this Court and
will threaten to bring about the corruption of the electoral
process that those limits are designed to prevent. Amici cu-
riae therefore submit this brief urging reversal of the Fourth
Circuit’sdecision in this case.

SUMMARY OF ARGUMENT

In FEC v. Massachusetts Citizens for Life, Inc., 479 U.S.
238 (1986) (“MCFL"), this Court held that the Federal Elec-
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tion Campaign Act (“FECA™) could not constitutionally be
applied to prohibit certain non-profit corporations from ex-
pending funds to engage in their own political speech advo-
cating the election of candidates for federal office. The ques-
tion posed by this case is whether, for the first time, the pro-
tection afforded independent political expenditures by MCFL
is to be extended to permit corporations to make contribu-
tions directly to candidates for political office.

This Court’s campaign finance jurisprudence has, from
its beginnings, extended significantly less protection to cam-
paign contributions than to expenditures by individuals or
organizations needed to support their own speech. See Buck-
ley v. Valeo, 424 U.S. at 20-21; Nixon v. Shrink Missouri
PAC, 528 U.S. at 385-89; FEC v. Colorado Republican Fed-
eral Campaign Committee, 533 U.S. 431, 446, 456, 464
(2001) (“Colorado I1"). Campaign contributions by corpora-
tions (even non-profit corporations) and labor unions have
long been banned outright, and this Court has recognized that
the ban serves the compelling purpose of preventing corrup-
tion. FEC v. National Right to Work Committee, 459 U.S.
197, 208-10 (1982) (“NRWC”).

Indeed, in NRWC, the Court unanimously held that even
a non-profit, ideological membership corporation could be
prevented from soliciting funds to be used for campaign con-
tributions unless it complied with the requirements for estab-
lishing a separate segregated fund under FECA. When the
Court later held in MCFL that such organizations could not
be prevented from engaging in independent expenditures, it
expressly distinguished the contribution restrictions upheld in
NRWC. Thus, in holding that MCFL requires that non-profit
ideological corporations be permitted to make campaign con-
tributions, the Fourth Circuit in this case had to disregard
what this Court said not only in NRWC, but aso in MCFL
itself.

There is no reason for this Court to reconsider these set-
tled principles. The prohibition on direct corporate contribu-
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tions to candidates burdens the First Amendment rights of
non-profit organizations and their members only minimally,
if a all. It leaves the organizations free to engage directly in
protected speech to the full extent permitted by MCFL, and it
permits their members to contribute directly to whatever can-
didates they choose (subject to the limits sustained in Buck-
ley) or to contribute through a separate segregated fund or
“PAC” established by the non-profit corporation under the
provisions sustained in NRWC. In contrast to its modest im-
pact on First Amendment values, the prohibition on corporate
contributions advances the important interest in preventing
non-profit organizations from being used as conduits to cir-
cumvent the contribution limits upheld in Buckley, undermin-
ing their goal of standing as a bulwark against corruption.
Permitting MCFL corporations to make candidate contribu-
tions would effectively alow them to take on many of the
functions of a PAC entirely free from the contribution limits
and other restrictions that FECA imposes on PACs—and that
this Court has sustained in previous cases.

For these reasons, the Court should follow its precedents
that require reversal of the Fourth Circuit’s decision on the
discrete issue presented by this case. The Court has not been
invited by the parties to reexamine the validity of those
precedents in this case, and there is no occasion for doing so.
To be sure, broader and more fundamental questions of cam-
paign finance law will soon come before this Court with the
inevitable appeals from the three-judge district court that is
currently hearing challenges to the Bipartisan Campaign Re-
form Act of 2002. The narrow issue posed by this case, how-
ever, can be decided without prejudging or pretermitting con-
sideration of the many issues the Court will be called upon to
resolve concerning the new legislation. The Court need only
rely on settled principles to sustain the constitutionality of
applying the longstanding prohibition on corporate campaign
contributions to the non-profit corporation involved in this
case.



ARGUMENT

I. THIS COURT'S PRECEDENTS PRECLUDE
EXTENDING MCFL TO CORPORATE CON-
TRIBUTIONS.

In Buckley v. Valeo, this Court held that limits on cam-
paign contributions “entai[l] only a marginal restriction upon
the contributor’s ability to engage in free communication.”
424 U.S. at 20. In the years since then, the Court has regu-
larly relied on this aspect of Buckley to sustain limits on
campaign contributions (and their functional equivalent, co-
ordinated campaign expenditures), even when limits on inde-
pendent expenditures have been struck down. See, e.g., Colo-
rado 11, 533 U.S. at 440-43; Nixon v. Shrink Missouri Gov-
ernment PAC, 528 U.S. at 385-89; FEC v. National Conser-
vative Political Action Committee, 470 U.S. 480, 497 (1985)
(“NCPAC”); California Medical Association v. FEC, 453
U.S. 182, 196-98 (1981) (plurality opinion). In Shrink Mis-
souri, the Court expressly held that, under Buckley, laws re-
stricting campaign contributions are subject to a standard of
First Amendment review significantly less stringent than the
strict scrutiny applicable to direct restraints on speech and
association. 528 U.S. at 386-89.

Buckley itself neither directly addressed nor called into
guestion the longstanding federal statutory provisions (now
incorporated into FECA and found in 2 U.S.C. § 441b) that
prohibit corporations and labor unions from using funds in
their general treasuries to make contributions to candidates
for federal office. In NRWC, however, the Court directly con-
sidered—and upheld—the application of those provisions to
a non-profit corporation organized to pursue ideological pur-
pOSes.

The non-profit corporation in NRWC had established a
“separate segregated fund” for the purpose of making contri-
butions to candidates that the corporation itself was prohib-
ited from making under 2 U.S.C. § 441b. Under FECA, the
organization could not contribute its own funds to the sepa-
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rate segregated fund, and could only solicit contributions to
the fund from “members.” The issue in NRWC was whether
it violated the First Amendment rights of a non-profit corpo-
ration (and its members) to prevent the organization from
soliciting funds from non-members to use for making cam-
paign contributions.

In a unanimous decision by then-Justice Rehnquist (in-
deed, the only decision in the Court’s campaign finance ju-
risprudence from Buckley on that generated no separate opin-
ions), the Court sustained the limitation against the First
Amendment challenge, holding that the rights asserted by the
challengers were “overborne by the interests Congress has
sought to protect in enacting 8§ 441b.” 459 U.S. at 207. The
Court identified two such interests: the need “to ensure that
substantial aggregations of wealth amassed by the specia
advantages which go with the corporate form of organization
should not be converted into political ‘war chests which
could be used to incur political debts from legislators who are
aided by the contributions,” id.; and the need “to protect the
individuals who have paid money into a corporation or union
for purposes other than the support of candidates from having
that money used to support political candidates to whom they
may be opposed.” 1d. at 208.

The Court held that these purposes were “sufficient to
justify” 8§ 441b, id., even as applied to an ideologically driven
non-profit organization “without great financial resources.”
Id. a 210. The Court explicitly “accept[ed] Congress's
judgment that it is the potential for [corporate] influence that
demands regulation,” and refused to “second guess a legisla-
tive determination as to the need for prophylactic measures
where corruption is the evil feared.” Id. Thus, the Court held,
“there is no reason” that the interest in preventing corruption
“may not in this case be accomplished by treating unions,
corporations, and similar organizations differently from indi-
viduals.” Id. at 210-11.
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Although the precise issue before the Court in NRWC
was the consgtitutionality of the provision forbidding solicita-
tion of contributions to the separate segregated fund from
non-members of the organization, the Court’ s decision neces-
sarily aso sustained the basic prohibition on the use of the
non-profit corporation’s own funds for contributions. Indeed,
if (as the Fourth Circuit held in this case) the corporation had
a congtitutional entitlement to make candidate contributions
using its own general funds—solicited from members and
non-members alike—it would be pointless to have held that it
could be limited to soliciting members for the separate segre-
gated fund. Thus, the Court’'s congtitutional analysis in
NRWC logically presupposed the constitutionality of the ba-
sic prohibition on the use of corporate funds for contributions
to candidates.

The Court recognized this very point two Terms later in
NCPAC. There, even while holding that a political action
committee—a PAC—had a First Amendment right to engage
in expenditures for its own politica speech that exceeded
limits Congress sought to impose by statute, the Court distin-
guished its treatment of corporate contributionsin NRWC:

[NRWC] turned on the special treatment historically ac-
corded corporations. In return for the special advan-
tages that the State confers on the corporate form, indi-
viduals acting jointly through corporations forgo some
of the rights they have as individuals. ... We held in
NRWC that a rather intricate provision of the FECA
dealing with the prohibition of corporate campaign con-
tributions to political candidates did not violate the First
Amendment. The prohibition excepted corporate solici-
tation of contributions to a segregated fund established
for the purpose of contributing to candidates, but in turn
limited such solicitations to stockholders or members of
a corporation without capita stock. We upheld this
limitation on solicitation of contributions as applied to
the National Right to Work Committee, a corporation
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without capital stock, in view of the well-established
constitutional validity of legidative regulation of cor-
porate contributions to candidates for public office.
NRWC is consistent with this Court’s earlier holding
that a corporation’s expenditures to propagate its views
on issues of general public interest are of a different
congtitutional stature than corporate contributions to
candidates.

NCPAC, 470 U.S. at 495-96 (citing NRWC and First Na-
tional Bank of Boston v. Bdllotti, 435 U.S. 765, 789-90
(1978)) (emphasis added).

NCPAC went on to reaffirm Buckley's holding that there
is “a fundamental constitutional difference between money
spent to advertise one's views independently of the candi-
date’'s campaign and money contributed to the candidate to
be spent on his campaign.” Id. at 497. Thus, even while hold-
ing that the statutory limits on PAC independent expenditures
were unconstitutional, the Court reiterated that “[iln NRWC
we rightly concluded that Congress might include, along with
labor unions and corporations traditionally prohibited from
making contributions to political candidates, membership
corporations, though contributions by the latter might not ex-
hibit all of the evil that contributions by traditional economi-
cally organized corporations exhibit.” Id. at 500.

The Court’s holding two years later in MCFL was fully
consistent with the principle—established in NRWC and reaf-
firmed in NCPAC—that a non-profit corporation may be
prohibited from making candidate contributions except
through a separate segregated fund made up of contributions
solicited from members for electioneering purposes. In
MCFL, the Court held that such an organization could not be
prohibited from spending its funds on its own independent
election-related political speech, but the Court emphasized
that candidate contributions were a different matter:

National Right to Work Committee does not support
the inclusion of MCFL within 8 441b’s prohibition on
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direct independent spending. That case upheld the ap-
plication to a nonprofit corporation of a different provi-
sion of § 441b: the limitation on who can be solicited
for contributions to a political committee. However, the
political activity at issue in that case was contributions,
as the committee had been established for the purpose
of making direct contributions to political candidates.
459 U.S,, at 200. We have consistently held that restric-
tions on contributions require less compelling justifica-
tion than restrictions on independent spending. NCPAC,
470 U.S. 480 (1985); California Medical Assn. v. FEC,
453 U.S. 182, 194, 196-197 (1981); Buckley, supra, at
20-22.

In light of the historical role of contributions in the
corruption of the electoral process, the need for a broad
prophylactic rule was thus sufficient in National Right
to Work Committee to support a limitation on the ability
of a committee to raise money for direct contributions
to candidates.

MCFL, 479 U.S. at 259-60; see also id. at 261-62 (“As we
have noted above, however, the Government enjoys greater
latitude in limiting contributions than in regulating independ-
ent expenditures.”).

In short, NRWC held that it is constitutional to require an
ideological non-profit corporation that wishes to make con-
tributions to political candidates to use a separate segregated
fund, with contributions solicited only from members, and
nothing in MCFL’s discussion of independent expenditures
suggested any retreat from that holding with respect to con-
tributions. Nor do any of this Court’s subsequent rulings call
into question the prohibition on direct corporate contributions
to candidates. Indeed, those decisions only underscore the
general legitimacy of restrictions on campaign contributions.
See, e.g., Nixon v. Shrink Missouri PAC, 528 U.S. at 395-96;
compare Colorado I, 518 U.S. at 615 (opinion of Breyer, J.)
(rgjecting limits on independent expenditures by political par-
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ties), with Colorado 1, 533 U.S. at 447 (sustaining limits on
contributions and coordinated expenditures by political par-
ties). This Court’s precedents thus provide no support for—
and, indeed, rule out—the Fourth Circuit’'s extension of
MCEFL to candidate contributions.

II. PROHIBITING MCFL CORPORATIONS FROM
MAKING DIRECT CANDIDATE CONTRIBU-
TIONS IMPOSES MINIMAL BURDENS ON
SPEECH AND ASSOCIATION BUT SERVES
IMPORTANT GOVERNMENTAL INTERESTS.

Even if controlling precedents of this Court did not
clearly establish the constitutionality of applying the contri-
bution restrictions of 2 U.S.C.§ 441b to non-profit ideologi-
cal organizations, reversal of the Fourth Circuit’'s decision
would still be necessary in light of the insubstantial burdens
that those restrictions impose on First Amendment interests
and the important interests the restrictions serve. The applica-
tion of 2 U.S.C. § 441b to “MCFL corporations’ does not
significantly limit the ability of such corporations and their
members to participate in political speech and association.?
On the other hand, the restriction is necessary to prevent cir-

2 We use the term “MCFL corporations’ to refer to ideological non-
profit corporations whose independent expenditures qualify for constitu-
tional protection under MCFL. The precise boundaries of this category
are unclear, and some courts of appeals—particularly the Fourth Circuit
in this case—have defined MCFL corporations more expansively than did
this Court in MCFL itself (see 479 U.S. at 263-64) and in Austin v.
Michigan Chamber of Commerce, 494 U.S. 652, 661-65 (1990). Nonethe-
less, the Solicitor General’s Petition for Certiorari in this case did not
challenge the Fourth Circuit's holding that respondent North Carolina
Right to Life, Inc., qualifies as an MCFL corporation even though it has
accepted more than de minimis contributions from for-profit corporations.
Cf. FEC v. NRA, 254 F.3d 173, 192 (D.C. Cir. 2001) (organization that
accepts more than de minimis corporate contributions does not qualify
under MCFL). We do not agree with the ruling of the Fourth Circuit, but
do not contest it here since the issue was not presented in the Petition.
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cumvention of the limits on candidate and PAC contributions
that this Court has repeatedly sustained, and it thus plays an
important role in preventing corruption of the electoral proc-
€ss.

A. The Contribution Restriction Neither Prevents
MCFL Corporations from Speaking in Their
Own Voices Nor Bars Their Members from
Contributing to Political Campaigns.

Buckley upheld FECA'’s contribution limits because they
involved “only a marginal restriction upon the contributor’s
ability to engage in free communication.” 424 U.S. at 20. To
be sure, Buckley involved a contribution limit while this case
involves a prohibition on contributions (except through sepa-
rate segregated funds), but the law’s effect on the First
Amendment interests of MCFL corporations and their sup-
porters remains insubstantial.

To begin with, regardless of the prohibition on direct con-
tributions to candidates, corporations that fall within the pro-
tection of MCFL retain the unfettered ability to speak out as
much as they desire in support of or opposition to candidates
for federal office by making independent expenditures for
those purposes. See MCFL, 479 U.S. at 263. The contribution
restriction does not prevent such corporations from saying
whatever they wish about candidates—even if saying it costs
money. Thus, MCFL corporations retain their ability to en-
gage in what the Court has characterized as “‘core’ First
Amendment activity.” Colorado I, 518 U.S. at 616 (opinion
of Breyer, J.).

Similarly, the ability of an MCFL corporation to engage
in its own independent expenditures gives full scope to its
supporters’ right to engage in “collective action in pooling
their resources to amplify their voices.” NCPAC, 470 U.S. at
495. Thus, the interest of individuas in joining together to
engage in political speech that they could not individually
afford is not affected by prohibiting MCFL corporations from
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making contributions, as opposed to independent expendi-
tures. Unlike the expenditure restrictions struck down in
Buckley and MCFL, the contribution restrictions at issue here
do nothing to “preclud[e] ... associations from effectively
amplifying the voice of their adherents, the original basis for
the recognition of First Amendment protection for the free-
dom of association.” Buckley, 424 U.S. at 22.

Moreover, to the extent the members or supporters of an
MCFL corporation wish to associate themsel ves symbolically
with a candidate by giving money to his campaign (as op-
posed to pooling their resources to engage in independent
speech), they remain free to make their own individual con-
tributions to the candidate, subject to FECA limits. Seeid. at
21.2 From the standpoint of their usefulness in funding the
candidate’ s campaign activities, such individual contributions
are just as effective as contributions flowing through the
conduit of an MCFL corporation: One thousand separate con-
tributions of $1 each from individual members of an MCFL
corporation provide just as much support to the candidate as
one contribution of $1000 funneled through the MCFL cor-
poration. Indeed, the only respect in which pooled contribu-
tions could be said to be more “effective” than individual
ones is that the pooled contributions would have more of a
tendency to make the candidate beholden to the influence of
an identified special interest group. But that is precisely the
evil of corruption (or its appearance) that Congressis entitled
to combat through restrictions on campaign contributions.
See Buckley, 424 U.S. at 26-28; NRWC, 459 U.S. at 208;

% The First Amendment rights of an ideological, non-profit member-
ship corporation are largely derivative of the rights of its members, Colo-
rado I, 533 U.S. at 448 n.10. Therefore, if the rights of the members to
make contributions are not infringed, as Buckley holds, the non-profit
corporation has no greater rights that require vindication, contrary to what
respondent suggests here.
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NCPAC, 470 U.S. at 497; Nixon v. Shrink Missouri Govern-
ment PAC, 528 U.S. at 390-91.

Finally, to the extent the members of an MCFL corpora-
tion may have alegitimate, constitutionally protected interest
in being able to provide pooled contributions to a candidate,
the law provides a mechanism for such contributions: They
can be made through a separate segregated fund, or PAC, es-
tablished by the corporation, which can use unlimited treas-
ury funds to raise money for the PAC and administer it. Al-
though this Court held in MCFL that the ability to speak
through a PAC was not an adequate substitute for the corpo-
ration’s own ability to engage in core political speech di-
rectly, the lesser interest in making contributions is not in-
fringed by the requirements that attach to creation and opera-
tion of a separate segregated fund. Indeed, that is precisely
the holding of NRWC. See also Austin, 494 U.S. at 660-61.

B. Restrictions on Contributions by MCFL Cor-
porations Serve the Important Interest of Pre-
venting Circumvention of Contribution Limits
and Avoiding the Appearance of Corruption.

Invalidation of the prohibition on contributions to candi-
dates by MCFL corporations would permit such non-profit
corporations to become conduits for funneling cash to candi-
dates in ways that would evade and undermine provisions of
FECA previously upheld by this Court.* In particular, permit-
ting such contributions would allow circumvention of the in-
dividual per-candidate and aggregate contribution limits
whose validity the Court affirmed in Buckley v. Valeo, 424
U.S. at 23-35, 38. Because contributions to non-profit advo-
cacy corporations are unlimited, a contributor who had
reached either the per-candidate or aggregate limits for a par-
ticular election cycle, but who desired to provide further di-

* See Colorado 11, 533 U.S. at 457-65 (recognizing importance of
government’ s interest in preventing evasion of campaign finance laws.)
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rect support for a candidate or candidates, could do so by
making unlimited contributions to a non-profit corporation
that intended to (or was likely to) contribute to the contribu-
tor’s favored candidates, within the limits of the law, which
are now $2000 per candidate for both a primary and a general
election.

In addition, allowing MCFL corporations to make candi-
date contributions would lead directly to circumvention of
the limits on contributions to PACs and other political com-
mittees upheld in California Medical Association v. FEC,
453 U.S. 182. There, the Court recognized the important role
that the limits on contributions to PACs play in preventing
circumvention of individua contribution limits: without
those limits, “an individual or association seeking to evade
the ... limit on contributions to candidates could do so by
channelling funds through a multicandidate political commit-
tee.” Id. at 198 (plurality opinion). Thus, the limits on contri-
butions to PACs are “an appropriate means by which Con-
gress could seek to protect the integrity of the contribution
restrictions upheld by this Court in Buckley.” Id. at 199.°

Permitting MCFL corporations to become conduits for
contributions to candidates would effectively allow them to
operate as mini-PACs.® That would subvert the limits on
PAC contributions upheld in California Medical Association

® Justice Blackmun’s concurring opinion in California Medical Asso-
ciation similarly emphasized that, to the extent political committees make
contributions (as opposed to independent expenditures), they are “essen-
tially conduits for contributions to candidates, and as such they pose a
perceived threat of actual or potential corruption” justifying the limits on
the amounts that may be contributed to them. Id. at 203 (Blackmun, J.,
concurring in part and in the judgment).

® The principal difference would be that MCFL corporations would
be subject to the $2000 per-candidate contribution limit applicable to
individuals rather than the $5000 limit applicable for PACs, since FECA
does not provide an exception for them from the general $2000 limit as it
doesfor PACs.
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because contributions to non-profit advocacy groups, unlike
contributions to political committees, are not subject to any
limitations. Moreover, MCFL corporations would operate
free of the source limitations and disclosure requirements ap-
plicable to political committees.

Perhaps most disturbing of al, permitting MCFL corpora-
tions to make contributions to candidates would cause a
breach in the dike that that has long prevented for-profit cor-
porations and labor unions from directly or indirectly making
contributions to candidates for federa office.” The Fourth
Circuit has held in this case and in a previous case involving
the same organization (North Carolina Right to Life, Inc. v.
Bartlett, 168 F.3d 705 (4th Cir. 1999)), that an organization
may qualify as an MCFL corporation even if, unlike the or-
ganization in MCFL, it does not disavow contributions from
for-profit corporations, as long as such contributions consti-
tute only a “modest percentage” of its revenue. Id. at 714.
Under the Fourth Circuit’'s reading of MCFL, a for-profit
corporation or labor union may make substantial contribu-
tions to a non-profit corporation in the expectation that funds
will be passed along to candidates, as long as the non-profit
corporation has a large enough budget that the corporate or
union contribution represents only a “modest percentage” of
the non-profit’s funding.® Since the Fourth Circuit and some

"In light of NRWC and Austin v. Michigan Chamber of Commerce,
the congtitutionality of prohibiting for-profit corporations from making
candidate contributions is clear. Indeed, Austin held that such corpora
tions may be prohibited even from making independent expenditures
supporting candidates. Moreover, Austin approvingly noted that for-profit
corporations may be prohibited from contributing their own funds to
PACs (see 494 U.S. at 664 n.3), a limitation that would be rendered ir-
relevant under the Fourth Circuit’ s expansion of MCFL.

8 As noted above, the Solicitor General has chosen not to challenge
the Fourth Circuit’s holding that an MCFL corporation may accept fund-
ing from for-profit corporations. That holding is, to say the least, not un-
assalable. See Brief Amicus Curiae of the Brennan Center for Justice. As
long as the Fourth Circuit’s interpretation of MCFL on this point remains

(Footnote continued)
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other courts allow an MCFL corporation to receive some
money from for-profit corporations, the potential exists for
evading the ban on contributions by for-profit corporations
and undermining the interests that the ban serves. See MCFL,
459 U.S. at 207-10; Austin, 494 U.S. at 658-61.

Because candidate contributions by corporations have
long been prohibited and the lower courts’ rulingsin this case
are the first ever to hold that any corporation has a right to
make them, there is no body of experience that directly dem-
onstrates the practical effect that permitting such contribu-
tions can be expected to have. “Since there is no recent ex-
perience” with such contributions, “the question is whether
experience under the present law confirms a serious threat of
abuse” if they are permitted. Colorado 11, 533 U.S. at 457.
Here, as in Colorado Il, “[d]espite years of enforcement of
the challenged limits, substantial evidence demonstrates how
candidates, donors, and parties test the limits of the current
law, and it shows beyond serious doubt how contribution
limits would be eroded if inducement to circumvent them
were enhanced”—in this case by opening the door to contri-
butions by MCFL corporations. Id.

Experience under existing laws shows that non-profit or-
ganizations are increasingly pushing the limits of permissible
electioneering activities. For example, amicus curiae Public
Citizen has documented how one non-profit, United Seniors
Association, has used millions of dollars of corporate back-
ing to fund “issue advertisements’ that stop just short of ex-
press advocacy in support of candidates favored by the

standing, however, the potential that a non-profit corporation’s candidate
contributions may be conduits for the cash of for-profit corporations must
be considered in assessing the possible impact of allowing MCFL corpo-
rations to make candidate contributions.
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pharmaceutical industry.? Other examples of non-profits fun-
neling corporate monies into electioneering activities
abounded in the recent congressional elections.™

Prohibitions on “soft money” contributions to the na-
tional parties in the new Bipartisan Campaign Reform Act
have escalated the trend, as the flow of money has been di-
verted from the parties to other organizations, including not
only PACs but also non-profit advocacy organizations that
engage in election-related expenditures and that are not cov-
ered by the 2002 Act.** These developments leave no room
for doubt that if a loophole is opened allowing ideological
non-profit corporations to contribute directly to candidates,
the money will follow.

CONCLUSION

Broader issues in the field of campaign finance reform
await this Court in the case testing the many provisions of the
Bipartisan Campaign Reform Act. This case, however, does

° Public Citizen's reports can be found on its website at
http://www.citizen.org/congress/campaign/special _interest/articles.cfm?l
D=7999 and http://www.citizen.org/documents/usaupdate.pdf.

10 See, e.g., Campaign Notebook: More Help Than Morella Wants,
Wash. Pogt, Oct. 3, 2002, at B4 (“A nonprofit group funded in part by the
pharmaceutical industry is urging voters in Maryland’s 8th Congressional
Digtrict to call Rep. Constance A. Morella and thank the Republican for
voting for the industry-backed GOP plan to make prescription drugs more
available to seniors”); see also http://www.citizen.org/congress/
articles.cfm?ID=8495 (Public Citizen report documenting campaign
expenditures of and contributions to non-profit “527 groups”).

1 See Thomas B. Edsall, Campaign Money Finds New Conduits as
Law Takes Effect; Shadow Organizations to Raise “ Soft Money,” Wash.
Post, Nov. 5, 2002, at A2; Thomas B. Edsall, New Ways to Harness Soft
Money in Works; Palitical Groups Poised to Take Huge Donations,
Wash. Post, Aug. 25, 2002, at A1, Thomas B. Edsall & Juliet Eilperin,
PAC Attack 11: Why Some Groups Are Learning to Love Campaign Fi-
nance Reform, Wash. Post, Aug. 18, 2002, at B2; Juliet Eilperin, After
McCain-Feingold, A Bigger Role for PACs, Groups May Be “ Soft
Money” Conduits, Wash. Post, June 1, 2002, at A1.



19

not raise those issues, nor is there any reason for the Court to
use this case to rethink its campaign finance jurisprudence
from first principles. Rather, the narrow but important issue
posed by this case can be resolved on the basis of thirty years
of settled law dictating that the judgment of the Fourth Cir-
cuit be reversed.

For the foregoing reasons, the Fourth Circuit’s judgment
that 2 U.S.C. § 441b(a)’s prohibition on corporate campaign
contributions may not be enforced against respondent North
CarolinaRight to Life, Inc., should be reversed.
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