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V.
Plaintiff's pleading fails to articulate a defamation claim capable of
overcoming the protection historically accorded to anonymous
speech by the First Amendment. 19

Buckley v. American Constitutional Law Foundation, Inc.

525 U.S. 182, 200, 119 S.Ct. 636, 646, 142 L.Ed.2d 599, 614-15 (1999) 18
Mclintyre v. Ohio Elections Comm'n
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536 U.S. 150, 166—67, 122 S.Ct. 2080, 153 L.Ed.2d 205 (2002) 19
Doe v. 2TheMart.com Inc140 F.Supp.2d 1088 (W.D. Wa. 2001) 19
Reno v. ACLU

521 U.S. 844, 853, 870, 117 S.Ct. 2329, 138 L.Ed.2d 874 (1997) 19
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Dendrite Int'l v. Doe No. 3,
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125 1ll.2d 402, 418-19, 126 lll.Dec. 919, 532 N.E.2d 790 (1988) 21
A.
Plaintiffs statement of his defamationper se claim is deficient
as a matter of law. 22
Kolegas v. Heftel Broadcasting Corp.
154 11.2d 1, 10 180 lll.Dec. 307, 607 N.E.2d 201 (1992) 22

Green v. Rogers
234 111.2d 478, 489, 334 Ill.Dec. 624, 917 N.E.2d 450 (2009) 24
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B.
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245 1ll.App.3d 402, 185 Ill.Dec. 362, 614 N.E.2d 496.(Ill. Apfi.[3ist. 1993) 26
Rosner v. Field Enterprises, Inc.

205 Ill.App.3d 769, 151 Ill.Dec. 154, 564 N.E.2d 131 (lll. App Dist. 1990) 26-27

C.
The Second District’s analysis of whether Fuboy’s comment ought
to enjoy First Amendment protection is fundamentally flawed. 27
New York Times Co. v. Sullivan,
376 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686 (1964) 28
Kolegas v. Heftel Broadcasting Corp.
154 11l.2d 1, 10 180 Illl.Dec. 307, 607 N.E.2d 201 (1992) 28

i.
In concluding that the Sandusky comment could not be given an
innocent meaning, the Second District erred in failing to consider #h
political context created for the comment by the article about Plaintif
Hadley and the other comments posted in response to that article 28

Tuite v. Corbitt

866 N.E.2d 114, 224 1ll.2d 490, 310 lll.Dec. 303 (lll. 2006) 33
FCC v. Pacifica Foundation

438 U.S. 726, 745-746, 98 S.Ct. 3026, 3038 57 L.Ed.2d 1073 (1978) 33
Gertz v. Robert Welch, Inc

418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789 (1974) 34
Maxon v. Ottawa Publishing Co.

402 IIl.LApp.3d 704, 929 N.E.2d 666 (lll. Appr.d:ﬂ)ist. 2010) 34

Stone v. Paddock Publications, Inc
961 N.E.2d 380, 356 lll.Dec. 284, 39 Media L. Rep. 2697 (llI. AiS@il:t.ZOll) 34

In re Application of Coher887 N.Y.S.2d 424 (N.Y. Sup. Ct. 2009) 34
Doe I v. Individuals561 F. Supp. 2d 249 (D. Conn. 2008) 34
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i.
The Second District’s conclusion that the Sandusky comment is a
factual assertion and thus not protected by the First Amendment is
based on an interpretation of the comment unlikely to be shared by

whoever may have seen the comment at the time it was posted. 35
Restatement (Second) of Torts 8 566 (1977) 37
V.

A candidate for public office who seeks to assert a defamation claim
against someone who has anonymously commented about the
candidate on the Internet should not be able to judicially compel
the disclosure of the commenter’s identity unless he can
demonstrate to the satisfaction of a court, that he has suffered
actual damages as a direct and proximate result of an allegedly
defamatory comment.
Anderson v. Vanden Dorpel
172 11l.2d 399, 667 N.E.2d 1296, 217 lll.Dec. 720 (lll., 1996) 41
Maag v. lllinois Coalition for Jobs, Growth and Prosperity
368 Ill.App.3d 844, 858 N.E.2d 967, 306 Ill.Dec. 909, (lll. ApB.CHst. 2006) 42

37

Conclusion 43

Rules and Statutes Involved

lllinois Supreme Court Rule 224
Rule 224. Discovery Before Suit to Identify Responsible Persons and Entities.
(pertinent provisions)

(a) Procedure.
(1) Petition.

() A person or entity who wishes to engage in discovery for the sole purpose of
ascertaining the identity of one who may be responsible in damages may file an
independent action for such discovery.

(i) The action for discovery shall be initiated by the filing of a verified petith the
circuit court of the county in which the action or proceeding might be brought or
in which one or more of the persons or entities from whom discovery is sought
resides. The petition shall be brought in the name of the petitioner and shall name
as respondents the persons or entities from whom discovery is sought and shall set
forth: (A) the reason the proposed discovery is necessary and (B) the nahare of t
discovery sought and shall ask for an order authorizing the petitioner to obtain
such discovery. The order allowing the petition will limit discovery to the
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identification of responsible persons and entities and where a deposition is sought
will specify the name and address of each person to be examined, if known, or, if
unknown, information sufficient to identify each person and the time and place of
the deposition. . . .

735 ILCS 5/2-615 Motions with respect to pleadings

8 2-615. Motions with respect to pleadings. (a) All objections to pleadings shalsée rai
by motion. The motion shall point out specifically the defects complained of, and shall
ask for appropriate relief, such as: that a pleading or portion thereofdkestbiecause
substantially insufficient in law, or that the action be dismissed, or thatdinmdae

made more definite and certain in a specified particular, or that designatadeinal
matter be stricken out, or that necessary parties be added, or that desigsjiedani
parties be dismissed, and so forth.

(b) If a pleading or a division thereof is objected to by a motion to dismiss or for
judgment or to strike out the pleading, because it is substantially insufiitilenv, the
motion must specify wherein the pleading or division thereof is insufficient.

(c) Upon motions based upon defects in pleadings, substantial defects in prior pleadings
may be considered.

(d) After rulings on motions, the court may enter appropriate orders @tperrit or
require pleading over or amending or to terminate the litigation in whole or in part

(e) Any party may seasonably move for judgment on the pleadings.

Nature of Action
This is an appeal from the Second District’s decision affirming the tiat's
determination that pursuant to Illinois Supreme Court Rule 224, Comcast Cable
Company must disclose to the Plaintiff, Bill Hadley the identity of a Constéusicriber
who was assigned the I.P. address from which an allegedly defamatory coammant

Plaintiff was posted to a site on the Internet.
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Issues Presented for Review

Whether Plaintiffs original complaint was a nullity under the common laWirodik.
Whether Rule 224 was properly invoked by the Plaintiff in this case.

Whether Plaintiff has articulated an actionable defamation claim whictdvendtle him

to relief under Rule 224.

Whether prior to seeking relief under Rule 224, the statute of limitations apelicabl

any defamation claim Plaintiff hopes to assert expired.

Whether the expiration of an applicable statute of limitations prevents a quauty f

seeking relief under Rule 224.

Whether the trial court erred in granting Plaintiff relief pursuant to Rule 224.
Jurisdiction

This Court has jurisdiction of this matter pursuant to lllinois Supreme Court3R8le

because of the final and appealable nature of the relief granted pursuant to SCpueime

Rule 224 and also because of the trial court's finding pursuant to Supreme Court Rule
304(b) that his decision pursuant to Rule 224 was final and appealable and that there is no
just reason to delay the appeal of his decision. This Court also has jurisdictiotuby vir

of Appellant's timely filing of a Notice of Appeal.

Vi
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Statement of Facts

On January 10, 2012 Plaintiff Bill Hadley filed a defamation suit in tieJiSlicial
Circuit, Stephenson County, against Gatehouse Media, the parent company of the
Freeport Journal Standai8leeAffidavit in support of service by Publication at C 0017-
0018.* The suit was based on an anonymous comment posted in relation to a December
28, 2011 story in the online version of the Journal Standard about Mr. Hadley's decision
to seek election to a seat on the Stephenson County Board that he had previously held. At
the time, the online version of the Journal Standard allowed visitors to post comments
about stories while identifying themselves by pseudonyms. The story anhddadley
generated four comments which together with the story were reproducedaamhecto

Hadley’'s complaint as Exhibit AA 61-63

The first comment was posted by someone using the screen name "runnerwannabe".
From his reading of the article, runnerwannabe came away saying abouadélyHthis
guy is on to something . . . good luck to him.” The second comment was posted by
someone using the name "Fuboy”. Fuboy said “Hadley is a Sandusky waiting to be
exposed. Check out the view he has of Empire from his front ddee’generally
Complaint, C 0002The third comment also came from Fuboy. This time Fuboy said
“Anybody know the tale of Hadley's suicide attempt? Its kinda ‘It's a Wiuldefe’
with Pottersville wining [sic] out. We can just be happy that Stephenson County is

fortunate enough to havkis guywant to be of service again”. The fourth comment

! References to specific pages of the common law record throughout this drief ar
preceded by the letteC". References to pages in the transcripts of the various
hearings, are preceded by the wFdhnscripts” and references to pages in the
Appendix are preceded by the lettar.
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included in Plaintiff's Exhibit A came from someone using the name “DadAitgt.
commenting on the County Board generally, Dadbug said of Hadley: “Hadley Bkems

a viable candidate to me. Just the kind of guy to study the issues, make a decision and
stick by that decision. In retrospect he appears to [be] one of the few on the board that di

this.”

Plaintiff's defamation complaint is based on Fuboy's first comment. In his @iotpl
Plaintiff asserted that the "Sandusky" comment amounted to defamatice because
as Plaintiff interpreted it, the comment accused Plaintiff of a crintboAgh the
complaint contains no other reference to Sandusky, Plaintiff’s theory is that theecdm
was a reference to Jerry Sandusky, the disgraced Penn State football koselstory
was developing in the news for a few weeks around the time of the article abotiffPlai
The crime that Plaintiff believes the comment accused him of was an urespeeifiety
of sexual abuse of minors similar to the crimes that Mr. Sandusky had at thahtyme
been accused of committing. To Plaintiff, support for that interpretation is pdolide
the reference to “Empire” which Plaintiff considers a reference to thmr&ifElementary

School in Freeport even though the complaint makes no allegation to that@P&&0.

The complaint against Gatehouse alleged that the comment was motivatedcky mal
and that Plaintiff's reputation and standing within the community had been damaged by
the comment in such a way that people no longer wanted to be associated with him. He
claimed damages in excess of $50000®0066-0069.

Gatehouse removed the case to federal court. After the case arrivédral teurt,
Plaintiff obtained permission to issue a subpoena to Comcast Cable Company (;omcast

seeking the identity of the Comcast subscriber who had been assigned ithdr&ss a
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from which the allegedly defamatory comment had allegedly been transmitted to the
Journal Standard's web site. An I.P. address is essentially a portal to thet iptevided
to a subscriber by an Internet service provider (ISP) like Comcast. Camotifisd the
subscriber assigned to that address about the subpoena, advising the subscriber that
unless the Subscriber filed an objection with the court, the subpoena would be honored.
The Subscriber (Appellant here) filed a motion to quash the subpoena based largely on
the First Amendment's protection of anonymous speech. That motion was filedhender t
name "Subscriber Doe". Although the motion was fully briefed by both sides, Gatehouse
succeeded in having the complaint dismissed for failure to state a claira hafecision
was rendered on the motion to quaSee, Response to Motion to Quash, C 0045

After the federal dismissal, Plaintiff's attorney initially atfeed to revive the case
in state court hoping to continue to use the case as a means of trying to obtain tiye identi
of the Subscriber who he assumed was FulboyVhen that effort was rejected by the
lower court, Plaintiff filed a new lawsuit based on the same complaint but tleis tim
naming as the defendant “Subscriber Doe, a.k.a. Fuboy, whose legal name is unknown *.
C 0002.With the new lawsuit on file, Plaintiff issued another subpoena to Comcast who
in turn notified the Subscriber again about the subpoena and the need to file objections
with the courtC 0023.The Subscriber filed another motion to quash. This time,
however, in addition to the First Amendment arguments that had been offered in support
of the federal motion to quash, the Subscriber argued that since Plaintificomglaint
had not named a real person as the defendant, the complaint was a nullity under the
common law of lllinois and thus incapable of conferring onto the case the “pending”

status that is needed to authorize the issuance of a subptmmarandum in support of
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Motion to Quash. C 0091.

Although the motion to quash the state subpoena was also fully briefed and argued,
the lower court never explicitly decided the motion in the context of only thetiflsi
complaint against “Subscriber Doe a/k/a Fuboy”. Instead the court decided that the
appropriate procedural mechanism for Plaintiff's efforts to learn tinétiglef the
Comcast Subscriber was Supreme Court Rule 224. The court came to that conclusion
after the Subscriber had mentioned the rule in response to an inquiry from the court about
how Plaintiff could go about learning the Subscriber's ider@ity207 The lower court
concluded that the best way for Plaintiff to bring Rule 224 into play in this cas®mwas
the Plaintiff to amend his complaint by adding a count based on Rul€Z21.1-0218
Having reached that conclusion, the court directed Plaintiff to amend his complaint
accordinglyld. Plaintiff complied with the Judge's directive.0219.

The Subscriber opposed Plaintiff's attempt to invoke Rule 224 on a number of
grounds.C 0227-02410n a technical basis, the Subscriber argued that the amended
complaint failed to comply with the various pleading requirements establisheady R
224. In the Subscriber's view, however, the issue of greatest consequenceittisPlaint
Rule 224 ambitions had to do with the fact that by the time Plaintiff got around to filing
his Rule 224 amendment, the one year statute of limitations had run out on the
defamation case he hopes to assert because if his original complaint agaiasb&ubs
Doe, a.k.a. Fuboy was a nullity it did not toll the limitations period. Since the purpose of
Rule 224 is to enable a party to learn the identity of someone against whom that party
may have a viable claim, the Subscriber argued that the expiration of th&édinsita

period for the only claim the Plaintiff seeks to pursue precludes him from seeking the
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only relief that Rule 224 offers. Subscriber also renewed the First Amendngentents

that had been made in support of the motion to qudsh.

Having decided that Rule 224 was the “appropriate” vehicle for Plaintiff to thar
identity of the Comcast Subscriber, the lower court then proceeded to decide titdt Plai
is entitled to relief under Rule 22{lemorandum Opinion and Orde€ 0266, and
Appendix at A 37n reaching that conclusion the court did not address the nullity issue,
the statute of limitations problem or any of the other arguments urged orcsighifi
pleading deficiencies noted by the Subscrilaerin the court's view, Plaintiff's complaint
stated a viable defamatiqer seclaim in part if not entirely because it would have been
“obvious to any reasonable person” reading Fuboy’s comment in late Decemieny 201
early January, 2012, that the reference to Sandusky was a reference toftisidee
coach convicted of being a sexual abuser of young btsidt C 0269, Appendix at A

40.

On appeal, the Second District affirmed. As for whether Plaintiff had atigua
alleged a defamatigpmer seclaim, the Second District found that the news coverage
related to the Sandusky story was so pervasive that anyone who read the comntent woul
have concluded that Fuboy was accusing Bill Hadley of being a peddpbilendix at A
13 127 As for whether the comment enjoyed any privilege under the First Ametndme
the court found that the statement had no innocent interpretAtipeiidix at A 15 34)
and was a statement of fact rather than opirA@pendix at A 25 53&s for what the
Second District described as Subscriber's alternate argument con¢eencaognplaint
being a nullity and the related statute of limitations argument, the SecandtBasind

reason to reject those arguments in the concurring opinion of Justice Karmeigr in thi
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Court's decision ibantiago v. E.W. Bliss G&012 IL 111792 (lll., 2012Appendix at A

26-27 956-58.
Standard of Review

Because the lower courts’ decisions turned on an application of section 735 ILCS
5/2-615 (2-615) to the allegations of the complaint Plaintiff hopes to assert against Fuboy
thede novostandard of review applicable to section 2-615 motions would appear to be
the appropriate standard of revidoard of Directors of Bloomfield Club Recreation
Ass'n v. The Hoffman Group, Int86 I1l.2d 419, 424, 238 Ill.Dec. 608, 712 N.E.2d 330
(IL 1999). Under thele novostandard of review, this Court performs the same analysis as
the lower courts should have performed and gives no deference to their conclusions or
specific rationaleBank of America National Ass'n v. Bassman FBT, L,2Q12 IL App

(2d) 110729, 1 3, 366 ll.Dec. 936, 981 N.E.2d 1 (lll. AgJS.Dist. 2012).
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Argument.
l.
The trial court and the Second District erred in deciding that Plainiff's
complaint was not a nullity under the common law of Illinois.

Since at least 1894, the courts of Illinois have uniformly held that a complaint that
uses a fictitious name in an attempt to assert a claim against a defendsetegal
identity is unknown by a Plaintiff is void ab initio and a nulloodkind v. Bartleft153
lIl. 419, 423 (IL 1894)0Ohio Millers Mutual Insurance Co. v. Inter-Insurance Exchange
of the lllinois Automobile Clul867 Ill. 44, 54 (IL 1937)Hailey v. Interstate Machinery
Co., 121 Ill.App.3d 237, 238, 76 lll.Dec. 709, 459 N.E.2d 346.(lll. App. 3d Dist, 1984),
Theodorakakis v. Kogu194 lll.App.3d 586, 589, 141 Ill.Dec. 268, 551 N.E.2d 261(llI.
App. T Dist. 1990) andogseth v. Emanudl66 Ill.2d 507,514, 655 N.E.2d 888, 211
lIl.Dec. 505 (IL 1995). When done intentionally, the maneuver typically has as its
objective the use of discovery mechanisms that are conferred upon a Plaiatiff by
"pending case'See generally, Hailey, suprAs was done in this case, a Plaintiff will use
a subpoena in the hopes of learning the identity of his real defendant from someone likely
to know it. It is a tactic that has never been approved by this Court for readonsulth
not appear to depend upon whether the fictitious name employed by the Plaintiff had
been first used by the unknown defendant (e.g. Fuboy) or a fictitious name chosen by a
Plaintiff (e.g. Defendant John Doe). In either event, the name fails tofydenyione who
can be served with process and thus subjected to the jurisdiction of the court. thad for
reason that a complaint like the current one, which conspicuously concedes tegathe |
identity of whoever it is that Plaintiff wants to sue is unknown to Plaintiff, havayal

been perceived as nullities by this Court and the other courts cited above. Thegeason i
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that nullities are incapable of invoking the subject matter jurisdiction of thescohédre
such complaints have been filed. As nullities, such complaints are legally incapable

tolling any statute of limitation applicable to the claim a Plaintiff eks®y to assert.

The Second District attempts to distinguish what Plaintiff has done here from
cases where a Plaintiff has simply sued a “John Doe” to serve as a placeimild
Plaintiff learns the identity of the real person he wants to sue and subgtiaitperson
into the case. According to the Second District the difference betweewré¢hatis and
what Plaintiff was trying to do by naming “Subscriber Doe a/k/a Fubotfieadefendant

is that:

“Fuboy is a real person. He has hired an attorney and has mounted a defense to
the Rule 224 petition. He is not a legal fiction. It makes sense that a suit brought
against a real person (who is participating in proceedings) but brought against a
fictitious name would not be a nullity.”

Appendix at A 27 158

In reality, of course, any case which identifies a defendant by agyakier than
the defendant's legal name is filed in the hopes of learning the identity oékipergon
who the Plaintiff wants to sue. In thiailey case, the plaintiff did exactly what the
Plaintiff did here. He sued two fictitious “Does” who had a role in the manufacttine of
machine that caused his injury and then used the subpoena power gained from the suit to
obtain from his employer the real names of the defendants he wanted to sue. Here that
goal was complicated for Plaintiff by the fact that more than one realpeositd use the
name Fuboy to anonymously post comments on the Internet. That being the case, the
better identification of the particular Fuboy Plaintiff wants to sue would haare tbe

describe him or her as "the person who posted a comment about Plaintiff using the name
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Fuboy”. Unfortunately for Plaintiff, however, a description of a defendant in lien of a
actual legal name has never been accepted in lllinois. For exantpb®dkind v.

Bartlett, 153 Ill. 419 (1894), a case cited by the Second District for the proposition that a
default judgment may be entered against an improperly named defendant who
nonetheless accepts service, this Court was asked to decide whether a judgmstrd agai
man named Hummer was binding on his wife when in the caption of the relevant
complaint the husband was identified by his complete legal name and his wife was
identified immediately thereafter as simply “ Hummer, his wifeling

that the judgment against the wife was a nullity, this court reasoned thdottdegal
proceedings against parties by mere descriptions or fictitious names eosimply

absurd and grossly illogicalldl. at 423.

The simple fact of this case is that “Fuboy” is every bit as much ofitzofist
place holding name as John Doe has been in other cases where the practiee has be
rejected. For example, in tiBogsethcaseJohn Doe was used until the real doctor
responsible for thBogsethplaintiff's injuries could be properly named as a defendant.
Were it not for the fact that “Fuboy” is similarly nothing more than aifict#t place
holding description of the person Plaintiff wants to sue, Plaintiff would now have already
served the person everyone knows as Fuboy. Instead he has issued a subpoena to
Comcast to learn the identity of a particular Comcast Subscriber who maayaramn
have posted the comment in question and who may or may not know who did. Because it
is that Subscriber who has retained an attorney and is resisting Plaffoiftgo learn
the Subscriber's identity, the Second District's assumption that “Fuboyttisiating in

this case lacks any basis in the record of this case. Such an unsubstarsiatgdias
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provides little justification for the Second District's disregard of théedetbmmon law
of this State which clearly holds that lawsuits against defendants whose&lkagdl is

unknown are void ab initio and nullities.

This court has made clear over the years that any change in the rulesiognce
the use of fictitious names in litigation needs to come from the generaildgse
Bogseth 166 IL 2d at 53. Neither the Plaintiff nor the trial court offered a statutorg basi
for Plaintiff’s suit against a defendant “whose name is unknown”. The SecontDistr
similarly offered no statutory language as a validation of its approval cbthplaint
here in issue, nor could it point to an opinion of this Court approving the tactic. For that
reason, the Second District's approval of a complaint against an unknown defendant lacks
any support in any controlling precedent of this Court. Because the Second'Bistri
opinion provides no persuasive argument for abandoning that precedent but rather
mistakenly assumes that this Court has already done so, the Subscriber would
respectfully urge this Court to reverse the Second District and the tridlacwbenter an
order dismissing the complaint with prejudice.

.

The decision of the trial court as affirmed and expanded by the Second
District is in conflict with the clear meaning of Supreme Court Rle 224.

The singular and obvious purpose of this Court’s Rule 224 is to enable someone in
Plaintiff’s position to learn the identity of whoever he wants to sue before thatpi
of a governing statute of limitation§&aynor v. Burlington Northern and Santa Fe
Railway, 750 N.E.2d 307, 312 (lll. App. 5th Dist. 2001). Any doubt that could have
existed for the trial court or the Second District with regard to whethenplamt

against a defendant whose “legal name is unknown” is a nullity under the common law of

10
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lllinois ought to have been eliminated by the introduction Rule 224 to this controversy.
Rather than accept the obvious, however, each court attempted to salvage the flawe
vehicle Plaintiff chose for his quest with tortured legal rationales findihg $upport in

the language and purpose of Rule 224.

To that task, the trial court devoted the least effort. Essentially thedtig ordered
the Plaintiff to add a Rule 224 count to a complaint that the court, for reasons not
explained, apparently deemed incapable of supporting the subpoena that Plaintiff had
issued to Comcast. The court then proceeded to grant Plaintiff the relief zedhoyithe
Rule. The trial court did not address the nullity issue nor any question raised by the
Subscriber with regard to whether Plaintiff’s new count had been plead in a way that
satisfied the requirements of Rule 224 or was otherwise compromised by the one yea
statute of limitations that governs defamation claikbsmorandum Opinion and Order
C 0266, and Appendix at A 48.the end, the trial court declared the pleading he had
orchestrated a “hybrid” the propriety of which was a question he thought best decided b
an appellate court pursuant to either Supreme Court Rule 301 or 304(bjaBs&ipt of

Hearing on Motion to reconsider Appendix at A 53.

Both the majority of the Second District and Justice Birkett in dissent, aclagavie
that as drafted by this Court, Rule 224 envisions an independent action the singular
purpose of which is to learn the identity of a defendant who may then be properly named
in a separate and distinct action. Because the trial court’s hybrid vaaly slemething
different, Justice Birkett correctly observed that it was not supported bynthealige of
Rule 224 Appendix at A 33 7The majority of the court took a different view, noting

that “in the abstract, there is nothing wrong with two claims being set forthngla s

11
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complaint (think of a two-count complaint with one claim for defamation and one claim
for intentional infliction of emotional distress)Appendix at A 30 16%Vhile there may

be nothing wrong with that thought “in the abstract”, in practice, as illustrgtedhat
happened in this case, the approach produced a kind of procedural chaos that a simple

rule like Rule 224 is perfectly designed to avoid.

The problem for Plaintiff started when his case against GateHouse media was
dismissed in federal court for failure to state a claim. With that dssiBlaintiff lost the
only Defendant he had properly identified for his claim and in turn the jurisdictional
premise needed to issue subpoenas in an effort to learn the identity of “Fubibyth&Vi
case being relegated to State court, it was incumbent upon Plaintiff to dised\bea
employ Rule 224. Had he done that, the issues that would have been posed to the trial
court would have been limited to whether Plaintiff had sufficient reason to belig¢ve tha
the Comcast Subscriber whose identity he is seeking was in fact Fuboy andhiesher
the defamation claim Plaintiff wants to assert has been articulated in saghthat
Plaintiff’s interests in vindicating any damage allegedly done to his teputay the
Sandusky comment outweigh Fuboy’s First Amendment privilege to comment

anonymously about candidates for public office.

Subscriber’s motion to quash the state court subpoena Plaintiff had issued to
Comcast put those issues in play and certainly alerted Plaintiff and tretniaito the
arguments against the validity of a lawsuit filed against a defendant wigat@dene is
unknown See generally Memorandum in Support of Motion to Quash C-G0&ihtiff
rejected those arguments out of hand, however, choosing to defend the approach he had

taken and arguing that either the Subscriber lacked standing to particigeease or

12
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alternatively, had submitted to the jurisdiction of the court by filing whahtffai
considered a motion to dismisBlaintiff Memorandum in Respon€e0108 This last
contention was based on the motion to dismiss analysis of Plaintiff's complaint that
Subscriber had offered in support of his motion in accordance with the holdings in the
Stone v. Paddock Publications, In861 N.E.2d 380, 356 lll.Dec. 284, 39 Media L. Rep.
2697 (lll. App £'2011) andVlaxon v. Ottawa Publishing Cet02 Ill.App.3d 704, 929

N.E.2d 666 (lll. App. & Dist. 2010).

Although the motion had been fully briefed and argued, the trial court didn't rule on
the arguments of Plaintiff or Subscriber but rather recommended to Plairttiietha
amend his complaint by adding a Rule 224 coOnder granting Plaintiff Leave to
Amend C-0210That was a mistake. If, as appears to be the case, the trial courtdelieve
that Rule 224 was better suited to Plaintiff's objectives than the approachfPhaidti
chosen, the clear applicationBbdgsetho Plaintiff’s complaint would have justified the
trial court in summarily dismissing Plaintiff’'s complaint without the needoéxtended
briefing schedule, argument or the creation of “hybrid” procedures. If the conteavie
steer Plaintiff toward Rule 224 at that point, he could made the suggestion in his order of
dismissal or privately shared the thought with Plaintiff's counsel. Plamtitild have
then had the choice of appealing the dismissal or properly invoking Rule 224 in a new

and independent action.

The trial court's “hybrid” solution created more issues than it resolved.tlretiard,
the only way the “hybrid” can be rationally construed in a manner that is consiste
bothBogsethand the language of Rule 224 is to view the “hybrid” as replacing the

original complaint with a new and independent action taking the form of a two count

13
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Rule 224 petition. The first count defines the claim Plaintiff wants to assée event

he learns the identity of an appropriate defendant pursuant to the Rule 224 redefde s

in the second count of the complaint. This construction of the “hybrid” avoids the
Bogsetmullity concerns by abandoning the original complaint as a filed causeaf acti

but retaining its substance as an exhibit being offered in support of the claimefor rel
being sought in the second count for which Comcast serves as a properly named
respondent. This construction also avoids any concerns about whether the "independent
action" language of Rule 224 precludes invocation of the rule by way of a count within a
complaint against someone whose identity will not be known until relief is granted
pursuant to Rule 224. What this approach does not do for Plaintiff, however, is eliminate
concerns about whether the one year statute of limitations that governs dafiestatns

is an obstacle to his professed interest in holding whoever Fuboy may be accountable for
whatever injury he may have suffered as a consequence of a comment that heayenot

been taken seriously by anyone.

The failure of any plaintiff to learn the identity of someone he wants to shigwit
the time allowed by the statute of limitations that governs the claim hs teaassert is
typically fatal to a plaintiff's litigious ambitions. As a general ruleewkhe plaintiff is an
adult and not under any disability, the time allowed by a statute of limitatiginsshie
run on the date when he knows or should know that he has suffered an injury for which
someone else could arguably be held liable. In Plaintiff's case there sardbebt that
he knew he may have a defamation claim against Fuboy on January 10, 2012, the date
when he filed his suit against GateHouse on the basis the Sandusky comment. Nearly

seven months later, after his GateHouse case had been dismissed in fedetz: fiteot

14
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his second suit based on the comment, this time against “Subscriber Doe, a/k/a Fuboy,
whose legal name is unknown". That was on August 7, 2012. On January 24, 2013, more

than a year after he filed the GateHouse complaint, Plaintiff filed higithycomplaint.

The impact of the one year statute on Plaintiff's efforts is rather obvidbs. If
complaint naming Fuboy as a defendant is a nullity, the statute of limitatipimectrn
his claim on January 10, 2018rst Robinson Sav. & Loan v. Ledo Const. Co.,,1569
N.E.2d 304, 210 lll.App.3d 889, 155 Ill.Dec. 304 (lll.App. 5 Dist., 1991)(A nullity does
not toll statute of limitations). If Plaintiff's amended complaint asggthe Rule 224
claim constitutes an abandonment of the original complaint by virtue of Rule 224's
mandate of an independent action and only an independent action, then regardless of
whether the abandoned complaint was a nullity, the Rule 224 petition does not relate back
to the filing of that complaint. Under that construction, Plaintiff is not entitledliefr
under the Rule because the statute of limitations has run on the only claim that provides

him reason to seek the identity of Fuboy pursuant to Rule 224.

The principal way in which the Second District, including Justice Birkett, pteein
to get around the problems created by how Plaintiff's chosen approach in this case
interacts with the relevant statute of limitations was to rule that Figicomplaint
naming Fuboy as a defendant was not a nulippendix at A 26-27 56-3s already
discussed, however, that conclusion by the Second District finds little support in the
settled precedent of this state concerning lawsuits against defendantsegabsgentity

is unknown.

Another suggestion by the Second District for why Plaintiff's claimhimgt be

extinguished by the relevant statute of limitations is based upon the castédken
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belief that Plaintiff's complaint against GateHouse was dismissed forofvamisdiction

by the federal district court to which GateHouse had removed the case. IffRlamse

had been dismissed for want of jurisdiction by the federal court, then Plaintiifl \Wwaué
had a year from the date of that dismissal to re-file the case agaiakiddse in state

court pursuant to 735 ILCS 5/13-217 (West 2012). The fact of the matter is, however, that
by dismissing the complaint against GateHouse pursuant to Federal Rud of Ci
Procedure 12(b)(6) for failure to state a claim, the federal district erercised

jurisdiction over the complaint and dismissed it against the only defendant Plzaatiff
named in that cas8ee Judge Kapala’s Minute Order denying reconsideration of
dismissal, Appendix at A 6&hat reality about what transpired in federal court eliminates
13-217 as a provision capable of extending the statute of limitations for the claim
Plaintiff wants to pursue. So too does the fact that the Rule 224 petition that fRlaintif
claim has become has no defendant in common with the GateHouse complaint and is

seeking a different variety of relief than was the case with theH@ate claim.

All of the foregoing issues related to Plaintiff's attempt to comply \ugtrial
court's suggestion that he invoke Rule 224 arise from what the Second District charitably
described as the “obvious irregularities in Hadley's Rule 224 petition”. Sodscri
submits that for the reasons just discussed, the Second District erred urgisesto

affirm the trial court's role in and indulgence of those “obvious irregularities”.

16
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Plaintiffs Rule 224 Count fails to Izilliege any facts that would permit the
conclusion that the Comcast Subscriber whose identity Plaintiff ske is in
fact Fuboy.

Rule 224 as drafted by this Court and as it has hitherto been interpreted by the lower
courts, authorizes the compulsory disclosure of someone's identity but only when a Rul
224 petitioner can demonstrate to the satisfaction of a court that the persondehtse i
he seeks is in fact someone against whom the petitioner can assert a viablindlze
case of a party claiming to have been defamed by an anonymous comment posted on the
Internet, Rule 224 has recently been used with greater frequency to learn titye alent
the person assigned the I.P. address through which the defamatory comments wer
transmitted to the Internébee e.g. Stone v. Paddock, supfae problem with that
approach, however, is that multiple people can connect to the Internet througlke a singl
|.P. Address. In the workplace or in the home, everyone who connects to the Internet
probably gets there through the same |.P. Address. When unsecured wietlesks are
added to the mix of how people get connected to the Internet, there is reallytrio limi
how many people can connect to the Internet though a single I.P. Address and can do so
without the knowledge or consent of the individual who has been assigned the I.P.
Address through a subscription with an Internet Service Provider @88huava LLC
v. Comcast Cable Commc'ns, LLC, 2014 IL App (5th) 130091 (lll. App., 2014) at § 64
That reality about I.P. Addresses and our networked society makes theyidentit
someone who has been assigned a particular I.P. address something that ought not be
disclosed under Rule 224 in the context of defamation case based on an anonymous

comment unless the petitioner can offer the court some rather persuatiaé fac

assurance that the Subscriber whose identity will be disclosed is in fadiadefamer.

17
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The purpose of Rule 224 is to identify Defendants as opposed to needlessly intruding

upon the privacy of people who may or may not know the identity of Defendants.

In the final analysis, Plaintiff has nothing more than a hunch that the Comcast
Subscriber whose identity he seeks is in fact Fuboy. His petition offers naittimgway
of facts that would permit the trial judge, the Second District or this Courtdonably
conclude that Plaintiff is working with anything other than a wholly unsubsteditia
hunch. The language of Rule 224 would suggest that more is needed to grant the
extraordinary and intrusive remedy envisioned by the rule. Such was the conclusion of
the Fifth District inGuava LLC. Subscriber urges this Court should reach the same

conclusion.

V.
Plaintiff's pleading fails to articulate a defamation claim capable of
overcoming the protection historically accorded to anonymous speech
by the First Amendment

With a heritage that includes the Federalist PApar®nymous speech enjoys a
sanctified station in the political discourse of the United States. ltasedl established
that anonymous speech is protected by the First AmendBuekley v. American
Constitutional Law Foundation, Inc525 U.S. 182, 200, 119 S.Ct. 636, 646, 142 L.Ed.2d
599, 614-15 (1999Mclintyre v. Ohio Elections Comm'®14 U.S. 334, 357, 115 S.Ct.
1511, 1524, 131 L.Ed.2d 426, 446 (199B)tley v. California,362 U.S. 60, 65, 80 S.Ct.

536, 539, 4 L.Ed.2d 559, 563 (196@)ue v. Aiken137 F.Supp.2d 1076, 1089

2 The 85 essays advocating the adoption of the Constitution that have become known

as the Federalist Papers were all authored under the pseudonym “Publius” in honor
of Roman consul Publius Valerius Publicola. James Madison is credited with
authoring 26 of those essays. He is also commonly credited with authoring the First
Amendment as well as the rest of the original Constitution and the Bill ofRight

18

12F SUBMITTED - 179998767 - ROBERTFAGAN - 10/28/2014 10:44:24 PM DOCUMENT ACCEPTED ON: 10/29/2014 09:14:46 AM



118000

(C.D.IIl.2001); Watchtower Bible & Tract Soc'y of New York v. Village of Straa6,

U.S. 150, 166—67, 122 S.Ct. 2080, 153 L.Ed.2d 205 (2002). “The right to speak
anonymously extends to speech via the Interig®¢€, e.g., Doe v. 2TheMart.com Inc.,

140 F.Supp.2d 1088, 1092-93 (W.D.Wash.2001) (“Internet anonymity facilitates the rich,
diverse, and far ranging exchange of ideasg&g generally Reno v. ACLB21 U.S. 844,

853, 870, 117 S.Ct. 2329, 138 L.Ed.2d 874 (1997). The United States Supreme Court in
Mcintyre stated, “[A]n author's decision to remain anonymous, like other decisions
concerning omissions or additions to the content of a publication, is an aspect of the
freedom of speech protected by the First Amendmaéftihtyre,514 U.S. at 342, 115

S.Ct. at 1516, 131 L.Ed.2d at 436.

In deciding how best to balance the substantial First Amendment int&frasts
anonymous speaker against the interests of those who claim injury from thie, sileec
courts considering the question have rejected the notion that simply because ssmeone i
offended by anonymous statements, he has a right to know the identity of who made the
statement. To punch through the shield that the First Amendment presumptaehesitt
to the identity of anonymous speakers, a party claiming to have been injured by an
anonymous statement must demonstrate that he has a substantial and viablé $1Aim.
Technologies, Inc. v. John DoEL3 F.Supp.2d 901(N.D. Cal. 201Bjghfields Capital
Mgmt. v. Doe385 F.Supp.2d 969, 974—-76 (N.D.Cal.20@endrite Int'l v. Doe No. 3,

342 N.J.Super. 134, 775 A.2d 756, 761 (N.J.App.2001).

In lllinois, courts have employed Rule 224 for that purpose. Se8terg v.

Paddock Publications, In©93386, 961 N.E.2d 380, 356 Ill.Dec. 284, 39 Media L. Rep.

2697 (IL App £'2011),Maxon v. Ottawa Publishing Cat02 Ill.App.3d 704, 929 N.E.2d
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666, 341 lll.Dec. 12, 38 Media L. Rep. 1953 (lll. Apf. 310). Specifically these courts
have held that in order to obtain the identity of a suspected defamer pursuant to a Rule
224 petition, the petitioner must demonstrate that he can state a defamatiorapiable

of surviving a 735 ILCS 5/2-615 (2-615) motion to dismiss. Because lllinois is a fact-
pleading state, this approach necessarily means that Plaintiff must dexteotistt he

can credibly allege facts which if true would establish each elemerdefémation

claim.

The need to clearly demonstrate the merits of a defamation claim before
authorizing an intrusion upon First Amendment anonymity interests is partycularl
compelling in a case such as this one where a political candidate is usiagnatotsi
claim in the hopes of obtaining the identity of an apparent opponent to his candidacy.
When speech touches on matters of the qualifications of candidates for publictioéfice
discussion of governmental or political affairs or the discussion of politicglagms,
such speech has been described as being at the “core” or “essence” tieviiestt
Amendment guaranteeSee Mcintyre514 U.S. at 346-47, 115 S.Ct. 1511. Any
invocation of governmental authority that could discourage such speech should
accordingly be subject to “exacting scrutiny,” and upheld only where it isdinky
tailored to serve an overriding state interelst.’at 347, 115 S.Ct. 1511. Were that not the
case, a well-funded candidate or one having the benefit of a supportive attdhimgytavi
donate his time, could file claims of dubious merit motivated only by an interest in
harassing, intimidating and ultimately silencing critics whose concerrt abok
retribution factored into their decision to speak anonymously.

The possibility that such concerns may be at play in this case cannot be lightly
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dismissed. Plaintiff is a Stephenson County Republican. During the course of this
litigation, Plaintiff's attorney has served as the Chairman of the Steph€asinty
Republican Party. The first manifestation of this lawsuit was filedthesstwo weeks
after the Sandusky comment briefly appeared in connection with the online verdien of t
story about Plaintiff's candidacy. That was well in advance of the primaryt artdree
when there could not have been any realistic certainty about what, if anyt thgpac
comment would have on Plaintiff's reputation and in turn his candidacy. Given those
circumstances, the suspicion that Plaintiff's lawsuit has been motivated byeatde
identify and silence a political adversary can hardly be considered urabgesdro the
extent that the complaint can be so perceived, the perception ought to fortifssthe F
Amendment protections surrounding the identity of Fuboy in a way making it more
difficult for Plaintiff to overcome than would be the case if all he had to do s\stie
Rule 224 requirements for learning the identity of a putative defendant. Inde#ak, sim
concerns gave rise to the First Amendment requirement that public figustsiltege

and prove malice as an element of a defamation clagstello v. Capital Cities
Communications, Ind.25 Ill.2d 402, 418-19, 126 lll.Dec. 919, 532 N.E.2d 790 (1988),
citing New York Times Co. v. Sulliva3if6 U.S. 254, 84 S.Ct. 710, 11 L.Ed.2d 686
(1964)( If the plaintiffs are public figures or officials, the First Amendihpgecludes

them from obtaining redress in a defamation action unless they can prove that the
allegedly defamatory statements were made with actual maliceg iBhao similar

requirement imposed on private individuals.

Be that as it may, when analyzed under the standards of 2-615, Plaintiff's complaint

comes up short in terms of sufficiently pleading an actionable defanpeticgeclaim
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under the defamation laws of lllinois.

A.
Plaintiffs statement of his defamationper se claim is deficient as a
matter of law.

In order to prove a valid defamatiper seclaim on the basis of the allegations he
hopes to assert against Fuboy, Plaintiff must show that on or about December 28, 2011,
the statement “Hadley is a Sandusky waiting to be exposed. Check out the view he has of
Empire from his front door” carried the defamatory meaning he assigns.¢o ihé
commission of a crime) and that any reader thereof would have readily disteahe
meaning without the benefit of extrinsic facts. Seekodegas v. Heftel Broadcasting
Corp.,154 1ll.2d 1, 10, 180 lll.Dec. 307, 607 N.E.2d 201 (1992)(“Statements are
considered defamatoper sewhen the defamatory character of the statement is apparent
on its face; that is, when the words used are so obviously and materially harrhéul to t
plaintiff that injury to his reputation may be presumed.”). Since it is obviously not now a
crime nor was it a crime in December, 2011 for anyone to have the surname ¥§andus
it is just as obvious that whatever defamatory meaning the Plaintiff thithksealf the
name Sandusky in December, 2011, must come from an external set of facts that are not
incorporated into Plaintiff’s statement of the claim he hopes to assert inathiehe
ultimately learns Fuboy's identity. For that reason, the defamadiogeclaim that

Plaintiff hopes to assert would not survive a 2-615 motion.

For the lower courts, that flaw in the Plaintiff's description of his defamp&o se
claim was of little concern. To the trial court, the obvious meaning of the statevas
that Fuboy was comparing the Plaintiff to Jerry Sandusky who the court theiheléss

“the Penn State coach convicted of being a sexual abuser of young boys .. .” The
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problem with that finding is that at the time Fuboy posted the comment, i.e. sometime
between December 28, 2011 and January 10, 2012, Jerry Sandusky had only been
charged with sexual abuse of minor children. His conviction didn't come until several
months later on June 22, 2012. So whatever the trial court thought was the “obvious”
meaning of the statement at the time it briefly appeared on the Intécwild not, as a

matter of law and fact, be a reference to a convicted felon.

That obvious mistake on the part of the trial court was of little concern to the Second
District. Essentially the Second District took judicial notice not only of tesne
coverage about the Sandusky scandal in the weeks leading up to Fuboy’s comment but
also of how much the general public in Freeport knew about the scandal as a consequence
of that coverage. On this point, the Second District observed that “It is natural and
obvious that calling someone "a Sandusky" while the scandal dominated the national
news showed an intent to convey the idea that the "Sandusky" had engaged in yet-to-be
discovered sexual acts with childreAppendix at A 13, 12%Vith regard to the fact that
Jerry Sandusky had yet to be convicted of anything at the time the commenadeas m
the Second District said:

“The words, "Hadley is a Sandusky waiting to be exposed,” conveyed the same

idea whether Sandusky had been convicted or not. Although Sandusky had not

yet been convicted, numerous boys, now grown, were beginning to testify to the

abuse they had allegedly suffered. The public was aware that Sandusky was, a
that point, associated with the sexual abuse of many young boys.”

Appendix at A 14, 130.

The rather obvious flaw with the Second District's analysis is that it is based upon
factual determinations made by the Second District with regard to fattsdteneither

alleged nor established at the trial level. Plaintiff’'s complaint contains egaditbn with
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respect to the news coverage about Jerry Sandusky around the time of Fuboy’'stcomme
In fact, Plaintiff’'s complaint makes no mention of Jerry Sandusky at allofilye

reference in the complaint to the name Sandusky comes from the quote of Fuboy’s
comment. While it may be true that the statement was intended to be aceferderry
Sandusky, giving the word “Sandusky” a meaning derived from a generahassuef

what may or may not have been communicated in news stories about Jerry Sandusky
does not transform this statement into one that communicates the sort of “anecise
particular’ meaning that is required for a comment to sustain a defarpatiseclaim.

As this Court observed iGBreen v. Roger®917 N.E.2d 450, 234 1ll.2d 478, 334 Ill.Dec.
624 (lll., 2009), the allegations offered in support of a defamaeorseclaim must be

held to a higher standard of precision and particularity because if propetjyaple
defamatiorper seclaim relieves a Plaintiff of the burden of proving actual damddes.

917 N.E. 9% 461.

The task of infusing Fuboy’s comment with a “precise and particular” meaasef
on a recollection of nearly three year old news stories raises more quésionts
answers about all that the statement might have meant at the time it appeiared. F
example, did all news sources that would have been available to and relied upon by
anyone who might have seen the comment devote the same amount of attention to the
story and report it with the same details? Would describing someone as ak$andus
convey to someone familiar with the Sandusky story that the person so described had in
fact had sexual relations with underage boys and only underage boys or coulchthe ter
apply to an adult male who had sexual relations with underage girls? Would the term

include someone who might only fantasize about either scenario but has not fllélled t
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fantasy in a way exposing the person to criminal liability? Would the answezde t
guestions depend on how Pennsylvania statutes defined the crime with which Sandusky
was charged or would it depend upon what the news coverage of the scandal
communicated about the elements of the crime? If the crime with which Sandusky wa
charged did not constitute a crime in lllinois, could calling someone in lllinois a
Sandusky impute the commission of a crime. And finally, how does the presumption of
innocence factor into what if anything a reasonable reader of Fuboy's coconél

have considered to be the precise and particular meaning that Fuboy was trying to

convey?

All but the last of the foregoing questions illustrate as a matter of corgestinre of
the shortcomings of trying to perceive Fuboy's comment as conveying a pretise a
particular meaning. As was the case with the allegations at issueGnetbiecase, the
ambiguities these questions expose about what could be entailed in being a Sandusky,

would make it impossible for Fuboy to formulate a defense to the claim.

As for how the presumption of innocence that attended Jerry Sandusky at the time of
the comment should be factored into all of this, there is some guidance to be found in the
defamation jurisprudence of lllinois. In that regard, it has been held that 8ngdbat
someone has only been charged with or arrested with respect to a partiougas arot
an accusation of criminality sufficient to sustain a defamat@rseclaim. See e.g.

Trembois v. Standard Ry. Equipment Manufacturing 887 Ill. App. 35, 84 N.E.2d 862
(I.LApp 1% Dist. 1949)(Statement suggesting that someone had been arrested or charged
with rape did not support a defamatjoer seclaim because being arrested and charged is

not proof of rape). See alsddams v. Sussman & Hertzberg, ... @2B2 Ill.App.3d 30, 225
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lIl.Dec. 944, 684 N.E.2d 935 (lll. App.SFLDist. 1997) (Words that do not clearly and
definitively refer to a specific offense that is indictable and punishable by dea
imprisonment do not support a defamatpan seclaim based on allegedly false
accusation of criminal behavior). Because the suggestion of criminalityathdoe
inferred from the description of someone by reference to the name of ardifferson
who has only been arrested or charged with an offense is even more tenuous, the
statement at issue here simply cannot sustain a defarpaticeclaim under the

rationale of the foregoing cases.

Since a “precise and particular” and commonly understood defamatory meaning at
the time of a statement's uttering is essential to validly statingaend@bnper seclaim,
the lower courts clearly erred in finding that Plaintiff's statemehtsoflefamatioiper se

claim would survive a properly analyzed motion to dismiss under 2-615.

B.
Plaintiff's description of the claim he hopes to assert fails to safisthe
legal requirements for a defamationper quod claim.

Under the defamation law of lllinois, a statement whose defamatory atracant
only be derived from extrinsic facts is known as defamagigmguod A party asserting a
defamatiorper quodclaim must allege and prove the extrinsic facts that in his opinion
imbue the statement with its allegedly defamatory meaning. Sadaagrin v. Mid—
lllinois Newspapers245 1ll.App.3d 402, 185 lll.Dec. 362, 614 N.E.2d 496.(lll. App.
1993)(Per quod statements are not defamatory on their face and require dxirtesac
innuendo to explain their defamatory meaning). Such a party must also allege with

particularity, special damages, i.e. damage to his reputation as a consequence of the
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defamation which has resulted in actual pecuniary Rssner v. Field Enterprises, Inc.
205 IIl.App.3d 769, 151 ll.Dec. 154, 564 N.E.2d 131 (lIl. App Dist. 1990), appeal

denied (1991), 137 Ill.2d 672, 156 lll.Dec. 569, 571 N.E.2d 156.

As already noted, Plaintiff's complaint does not allege any of the extiatssc
which in Plaintiff’s view infused the word “Sandusky” with a defamatorwanireg on or
about December 28, 2011. He also fails to describe in any way other than conclusory
terms how the comment was motivated by malice or how his reputation has been
damaged in any way resulting in him suffering any pecuniary losses. Sihmteomings
in how he describes his claim are fatal to Plaintiff’s claim being coresidmre that could
survive a 2-615 motion if either the Plaintiff or the lower courts had chosen to

alternatively characterize it as a defamagpen quodclaim.

The trial court's holding concerning what he erroneously perceived as the “obvious”
meaning of the statement and the Second District's interpretation of thetribe/sirae
of the comment eliminated any need for either court to consider whether Paintif
description of his claim would survive a 2-615 motion if it were analyzed as a deflamat
per quodclaim. As the foregoing analysis demonstrates, however, it is impossible
perceive Plaintiff's description of his claim as a valid defamat@rguodclaim capable

overcoming a 2-615 challenge.

C.
The Second District’s analysis of whether Fuboy’s comment ought tmpy
First Amendment protection is fundamentally flawed.

The question of whether a given statement gives rise to an actionable dwiamat

claim ultimately turns on whether the statement can be considered speechgenjoyi
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protection under the First Amendment. Contrary to what Plaintiff contends andwhat t
Second District seems to have endorsed, statements which can be considerddrgefama
per se are still eligible for First Amendment protection. The scope of protectmndad
by the First Amendment does not depend upon how the common law of each state
chooses to define the tort of defamatibiew York Times Co. v. Sullive8V6 U.S. 254,
84 S.Ct. 710, 11 L.Ed.2d 686 (1964). For that reason, in order for any defamation claim
to be actionable, it must first be determined that the statement in issuecis in fa
defamatory and if so, a court must then determine whether the statement enjoys
protection under the First Amendment. In lllinois, a statement will enjatggtion under
the First Amendment if it is reasonably amenable to an innocent, non-defamatory
interpretation, or if the statement cannot be reasonably interpreted tesveestaof fact
capable of being proven true or fals@legas v. Heftel Broadcasting Corp.
154 1ll.2d 1, 10 180 lll.Dec. 307, 607 N.E.2d 201 (ll1.1992). Both the trial court and the
Second District resolved both of these First Amendment questions in favorrdfffdai
claim being actionable. Because the Second District devoted the mostidistoskese
issues, Subscriber will focus on that court’s analysis.
i
In concluding that the Sandusky comment could not be given an innocent
meaning, the Second District erred in failing to consider the polital

context created for the comment by the article about Plaintiff Hatey and
the other comments posted in response to that article

Something essentially overlooked by the Second District in its effort tanmag
innocent interpretation for Fuboy’'s comment about Plaintiff Hadley is that theneom
came in apparent response to not only a non-critical article about Hadleyisméwis

seek election to a seat on the Stephenson County Board he had previously held but also in
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response to the comment of another anonymous poster who appeared to be impressed
with Hadley on the basis of what he had learned in the article. In politics, faazorabl
comments or depictions of a candidate have a way of attracting dispacagintents or
depictions from opponents of that candidate. In forums where people are permnitted t
comment anonymously, that simple reality about politics and the debate over Ipolitica
candidates that is at the epicenter of what the First Amendment endeavoitetd qan

give rise to outrageous suggestions and accusations that probably would not be made if
the identity of the author had to be disclosed. Those who participate in the back and forth
of anonymous political debate on the Internet take such outrageous commeritary wit
grain of salt and may even see in it meanings unlikely to be discerned by somé&one wit

little or no experience in such forums.

In this case, the article about Plaintiff talked about how he had been on the County
Board between 2002 and 2008 and quoted him with regard to what he perceived to be the
issues confronting the Board. Because he apparently had no opposition for the seat he
was seeking, no points of view contrary to his were mentioned in the Sieeygenerally

Plaintiff's Complaint Exhibit A. Appendix at A-61-63.

It is safe to assume that anyone who had been following the Stephenson County
Board over the years and local politics generally would have been fawitlakr.
Hadley. He has been involved in Republican politics in Freeport for decades. Anyone
familiar with Republican politics in Freeport would also know that when Hadley st hi
seat on the County Board in the close election mentioned in the article, it wasuhet
County Board related infighting within the Republican Party in Stephenson County.

Chances are that someone taking an interest in the article would be aviate of t
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background. That would not appear to be the case with “runnerwannabe”, the fosat pers
who posted a comment about the article. He said simply “this guy is on to something . . .
good luck to him.” Taken at face value, this comment could suggest that the first bit of
information runnerwannabe had ever encountered about “this guy” Bill Hadleyheds

he learned from the article. The comment would further suggest that solély bastis of

that information, Hadley had gained a supporter in runnerwannabe.

Someone familiar with Hadley’s background and opposed to his candidacy might
find it difficult to resist offering a point of view contrary to the sentimemiressed by
runnerwannabe. On the one hand, such an opponent might think that if runnerwannabe
really had no idea who Hadley was before reading about him in this article, it would be a
good idea for him and other similarly uninformed citizens to do a little more homework
before declaring that “this guy” is on to something. On the other hand, if runnebveanna
was really a supporter of Hadley, the comment would border on deception. Ireggher
an opponent of Hadley could be tempted to express his contempt for runnerwannabe’s
apparent naivety by suggesting that there may be more to Hadley than was being
communicated in the article. In late December, 2011, there was probably no one in
America who was being shown to be something different from what people thought more
than Jerry Sandusky. He was the scandal de jure, and like so many before him and like s
many who are yet to come, he had cultivated a public persona that was at odds with who
he was in private. In the context provided by the article and runnerwanabe’s comment
Fuboy’s invocation of Sandusky can be reasonably viewed as a response to thglgeemi
minimally informed comment of runnerwannabe and as such it can be reasonably

interpreted as the equivalent of Fuboy saying to runnerwannabe “For all you kisow, t
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guy is a Sandusky waiting to be exposed.”

The Second District never entertained the possibility that the comment could be so
interpreted because the court only considered the comment in isolation, giving it a
meaning derived exclusively from how the court chose to define each word used in the
comment. For any word that might otherwise be considered ambiguous, the Second
District resorted to its novel brand of judicial notice whereby the word “Sandusidy” t
on a meaning derived from the court’s recollection of what the news had reported about
Jerry Sandusky’s crimes, and the word “Empire” as it relates to what Saimbidadley
could see from his front door was deemed by the court to be a reference to an efementa
school in Freeport. Neither one of those definitions finds factual support in any
allegation, evidence or stipulation presented to either the trial court or the Second

District.

For the Second District, the reference to what it understood Empire to mean
conveyed an undisclosed and sinister suggestion on the part of Fuboy to the effect that
Hadley had been preying upon children attending the Empire Elementary school and had
done so without being detected by anyone except the intrepid Fuboy. That implicit
suggestion made it impossible for the court to then conceive any innocent intenpreta
for the comment. What also seems to have been impossible for the court to imagine is
that the Empire comment was meant as a sarcastic absurdity intendeducagjsc
readers from taking the Sandusky comparison seriously. In this regard, & is¢ken
safe to say that if all that Fuboy had as support for Hadley being a Sandusky-like
pedophile was the fact that Hadley could see an elementary school from his vame; fe

would be likely to think that Fuboy had a serious reason to think Hadley was sexually
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abusing children. The use of Empire in that fashion also served to cryptically mock
runnerwannabe’s endorsement of Hadley on the basis of the limited information about
him that could have been gleaned from the article. In other words, for runnerwamnabe t
think “this guy” Hadley was on to something simply because of what he read in the
article makes about as much sense as thinking Hadley is a pedophile just bedsasa h

view of an elementary school from the front door of his home.

Any doubt about whether Fuboy was bringing a healthy dose of cryptic saasm t
his commentary about Plaintiff Hadley ought to be eliminated by a consideration of
Fuboy’'s second comment about Hadley. That comment was posted after the Sandusky
comment and before anyone else posted any comment about either the article or the
preceding comments. Rather than add any enlightening detail to his Sandusky blombshel
Fuboy moved on to another topic. Fuboy’s second comment read as follows: “Anybody
know the tale of Hadley's suicide attempt? It is kinda ‘It's a Wonderful Lifb’ w
Pottersville wining [sic] out. We can just be happy that Stephenson Countyuisafiert
enough to havthis guywant to be of service again”. (emphasis addéel)007,

Appendix at A-62NVhatever this comment might mean, it is impossible to interpret it as
corroboration of the Sandusky crack or as a sincere endorsement of “this fjuy” Bi
Hadley. Fuboy’s echoing of runnerwannabe’s use of “this guy” in refereride t

Hadley, also rather clearly suggests that Fuboy was responding to runnabea

Because the Second District never factored runnerwannabe’s comment osFuboy’
second comment into its interpretation of the Sandusky comment, the court fadlkd to t
into account the entire context in which the Sandusky comment appeared. That was

something they were required to do pursuant to this Court’s precedent concerning the

32

12F SUBMITTED - 179998767 - ROBERTFAGAN - 10/28/2014 10:44:24 PM DOCUMENT ACCEPTED ON: 10/29/2014 09:14:46 AM



118000

innocent construction rul@uite v. Corbitt866 N.E.2d 114, 224 11.2d 490, 310 lll.Dec.

303 (lll., 2006). Given the extent to which the Second District seemed to resolve all
doubts in favor of finding Plaintiff’'s claim actionable, the full context may neé maade

a difference to the court. In Subscriber’s view, however, to the extent Fuboy’s caanment
can be viewed as a response to runnerwannabe, Fuboy’s comments must be viewed as a
vulgar effort to provoke a discussion about a candidate for public office. The approach
may have been crude, but when the context for a comment is political debate, Subscriber
submits the First Amendment recommends that doubts be resolved in favor the@ffensi
commentSee e.gFCC v. Pacifica Foundatior438 U.S. 726, 745-746, 98 S.Ct. 3026,

3038 57 L.Ed.2d 1073 (1978)( “. . .[i]f it is the speaker's opinion that gives offense, that
consequence is a reason for according it constitutional protection. For it ised teerdt

of the First Amendment that the government must remain neutral in the mar&eipla

ideas”).

For the Second District, the political context of Fuboy's comment didn’t seem to
factor into their analysis in any meaningful way. Most notably, the colsttéai
acknowledge that a political candidate such as Plaintiff is required to alelgestablish
malice as an element of a defamation claim arising from his activiteepaislic figure.
The court similarly failed to recognize that the principal cases iteaffeer support of
ordering the disclosure of an anonymous poster’s identity were cases whielanhié
was a private individual as opposed to a political candidate or public figure. In that
regard, theMaxoncase, which the Second District quoted extensively with apparent
approval, was a case brought by a private individual who claimed to have besn falsel

accused of bribery. In support of its decision to grant relief under Rule 2R4akttn
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court citedGertz v. Robert Welch, In&418 U.S. 323, 94 S.Ct. 2997, 41 L.Ed.2d 789
(1974) for the proposition that “private individuals and their reputations are more
deserving of protection against defamation than public officials or public figures
Maxon 929 N.E.2d at 675. I8tone v. Paddo¢kuprathe other notable lllinois case
involving an attempt to learn the identity of anonymous internet commentators, the
allegedly defamatory comments were directed at the child of a candidatecontbgt of
colorful criticisms of the child’s parent. Tigtonecourt denied Rule 224 relief to the

would-be defamation Plaintiff in that case.

In support of its conclusion that Fuboy’s Sandusky comment could not be excused as
First Amendment protected figurative speech uttered in a casual foru8gdbed
District citedIn re Application of Coher887 N.Y.S.2d 424 (N.Y. Sup. Ct. 2009),
andDoe | v. Individuals561 F. Supp. 2d 249 (D. Conn. 2008). Once again these cases do
not involve public figures. The Plaintiff @ohenwas a model. The Plaintiffs Doe |
were law students. The obvious thing that distinguishes Mr. Hadley’s situatraritie
Plaintiffs in those cases is that Mr. Hadley has voluntarily entered into tiiegd@rena
and in doing so fully appreciates that bad things are going to be said and sudgmsted a
him. For that reason the law imposes upon him a greater burden when it comes to
piercing the veil of protection afforded by the First Amendment to both the idehtit
people choosing to comment about candidates anonymously and to what they have to say.
By ignoring the political nature of the full context in which the Sandusky comment
appeared, the Second District’'s innocent interpretation analysis did nothinghaore

pay lip service to such protections.
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i.

The Second District’s conclusion that the Sandusky comment is a factual
assertion and thus not protected by the First Amendment is based on a
interpretation of the comment unlikely to be shared by whoever may have
seen the comment at the time it was posted.

As mentioned earlier, the Second District seemed to go out of its way to resolve
every doubt about Plaintiff’s claim in favor of the claim. A good example isahe&’s
suggestion that Fuboy’s apparent knowledge of Plaintiff’s address would, for thgeavera
reader of anonymous comments posted online, lend credibility to the Sandusky
accusationAppendix at A 22, 14Tn making that suggestion the court failed to take into
account that in a town the size of Freeport, the address of someone who has been active
in politics for a number of years is likely to be more widely known than would be the
address of someone not similarly engaged in public life. That, together thiesfiaas a
former County Board member Mr. Hadley’s address had been published on the County
Clerk’s website as a matter of public record makes Fuboy’s apparent knowledge of

Plaintiff's address less sinister than the Second District seemed to thiak. it

A more semantic illustration of the Second District’s determination to resubsy
guestion in favor of Plaintiff’s claim is provided by the court’s effort to mheitee
whether the Sandusky comment should be considered a “pure opinion” which is not
actionable or a “mixed opinion” which is actionable. On this point and in reliance upon
the Restatement of Torts, the Second District described the differemaehdhe two
types of opinions as follows:

A "pure opinion" is an opinion in form and context that is based on (true)

disclosed facts.. A "mixed opinion" is an opinion in form and context that

appears to have been based on (defamatory or untrue) facts that have not been
stated.
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Appendix at A 22-23, 148The court then proceeded to conclude that the Sandusky
comment was a mixed opinion primarily because of the “waiting to be exposed” phrase
used in the comment. According to the Second District, the phrase “implies tlemesis

of undisclosed facts” upon which Fuboy bases his apparent opinion that Hadley has child

molestation in common with Jerrry Sandusky..

In reaching this conclusion, the Second District rather conspicuously ignores the
“view of Empire” language in the comment that had earlier weighed in favbe of t
court’s conclusion that Fuboy had transformed Sandusky into a synonym for pedophile.
Adding that language back into the comment and subjecting the whole comment to the
“pure opinion”, “mixed opinion” analysis endeavored by the Second District leaves a
little less to the imagination in terms of the basis for Fuboy’s claim. Inrélgatrd if one
accepts the Second District’s unsubstantiated findings that at the time gfs~ubo
statement, “Sandusky” was a synonym for pedophile and “Empire” was code for an
elementary school, then the comment can essentially be read as Fuboy sayliley 81
a pedophile who will eventually be exposed as such. | know this because from his front
door he can see an elementary school.” When so construed, the singular fact upon which
Fuboy is apparently basing his opinion that Hadley is a pedophile, i.e. the view Hadley

has of an elementary school from his front door, is disclosed to the reader andserves

measure for the validity of the opinion expressed.

According to the Restatement of Torts as quoted by the Second Distriopiféon
based on disclosed or assumed nondefamatory facts is not itself sufficientdtoart

defamation, no matter how unjustified and unreasonable the opinion may be or how

36

12F SUBMITTED - 179998767 - ROBERTFAGAN - 10/28/2014 10:44:24 PM DOCUMENT ACCEPTED ON: 10/29/2014 09:14:46 AM



118000

derogatory it is.’"Restatement (Second) of Torts 8§ 566, n.c (1®&7¢xplained by the
Second District, the reasoning for this rule is that when presented with thepact
which an opinion is based, “readers will understand that they are getting the author's
interpretation of those facts and are therefore unlikely to construe the sthgmme

insinuating the existence of additional, undisclosed fagjgpgendix at A 22-23, 148.

It is, of course, understandable that the Second District would not perceive the view
of Empire School as something Fuboy was offering as support for his thoughts about Mr.
Hadley’s Sanduskiness. It is admittedly an absurd premise for the opinion. On the othe
hand, if the point of mentioning the view was to transform the entire comment into an
absurdity unlikely to be taken seriously by any reasonable reader, then Subscriber
submits that the comment enjoys First Amendment protection because it cannot be

viewed as asserting actual facts about Plaintiff.

V.
A candidate for public office who seeks to assert a defamation claim agains
someone who has anonymously commented about the candidate on the
Internet should not be able to judicially compel the disclosure of &
commenter’s identity unless he can demonstrate to the satisfactiaf a
court, that he has suffered actual damages as a direct and proximate result
of an allegedly defamatory comment.

The common practice in defamation cases is for the Plaintiff to asséanaatien
per seclaim, where damages need not be plead or proven, and a defgpeatipod
claim where special damages must be alleged. Plaintiff has not followqudhate
with his case and in all likelihood the reason is that Plaintiff realizes thasheha
suffered the special damages required for a valid defanjaioguodclaim. On this
score, it is a matter of public record known by the trial court and certainhalaleatio

this Court that Mr. Hadley won his primary election and his general electiorséat @n
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the County Board. After taking that seat his fellow board members chose hinmhtrbe t
Chairman. Such electoral success would be truly surprising if, as Plailegféslin his
complaint, the statements of Fuboy lowered Plaintiff’s “reputation in the ey#bast in

the community and deterred those individuals from associating with him”.

The possibility exists, of course, that other than his electoral successadlieyid
life has been a living hell as a consequence of Fuboy having on one and only one
occasion ambiguously compared him to Jerry Sandusky in a remote corner of the
Internet. It may be that he has been shunned by everyone who didn’t vote for him. A more
likely possibility, however, is that not many people saw Fuboy's comment aritldayw
of those who did see the comment, changed their opinion of Hadley. What gives that
possibility the edge in terms of being a probability is that even though any site on the
Internet theoretically has the potential of attracting millions of visiemmextremely
small percentage actually do. Most of the millions of sites that are laleada the
Internet attract few visitors other than those responsible for their creation a

maintenance.

On the day when the Hadley article first appeared in the online version of thalJour
Standard and in the days thereatfter, it was one of dozens of articles disaysssg t
ranging from sports to politics to recipes. As illustrated by the fatthbaarticle only
attracted four comments by the time Plaintiff copied it for use in support obmmiglaint,
and two of those comments came from Fuboy, there is little reason to think that Mr.
Hadley’s decision to run for a seat on the County Board was a story that went vira
among the online community. Perhaps the most telling thing about how little interes

there was in the story or Fuboy’s comment is the comment posted after $~séognd
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comment by someone using the name “Dadbug”. Dadbug made no mention at all of
Fuboy’'s Sandusky comparison. One would assume that if the word Sandusky had the
“obvious” and presumptively reputation destroying meaning ascribed to it yifPlai

the trial court and the Second District, it would have provoked some sort of reaction from
“Dadbug”. Since it earned no response at all, perhaps the lower courts have edisjudg

the power of anonymous comments on the Internet and how they are construed by

members of the typical audience for such commentary.

That is not surprising given the relatively brief history that the courts lnedevith
the Internet. Prior to the emergence of the Internet as the dominant contmanica
medium in this country, courts had few occasions to consider the merits of defamation
claims based on comments that were published anonymously. A search of caksss dec
prior to 1985 in which some variation of the word “defamation” appears in the same
paragraph as “anonymous” doesn’t return many cases. In those where tipapissaie
of the case arose from an anonymous statement that was deemed defamatory, the
statement was typically either broadcast without verification by a radedemision
station or circulated by printed letter or flyer among people familidr thié target of the
comment. The situation where a newspaper would publish anonymous commentary about
stories appearing in the paper simply did not exist back then and certainly not if the
editors of the newspaper had reason to believe the commentary had any prasgiact of

considered defamatory.

As this case demonstrates, the Internet has changed that. These dayethere
thousands of forums online that tolerate and even promote anonymous and wholly

unregulated commentary about anything that anyone wants to write aboubifities
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version of the local newspaper doesn’t allow readers to post comments anonymously
about stories or people in the news, there is usually another blog availabldlthat wi

not, it just doesn’t take much to create your own forum online. Getting one’s opinion out
where it can be seen by others doesn’t come with much of an inhibiting price tag these

days.

In this new communication environment, the effort to apply defamation rules shaped
by the communication media of a bygone era can transform judges into debatesmonitor
to an extent that does not square well with the First Amendment’s interest in ipgpmot
an unregulated market place of ideas. The Second District’s reaction gdtimment
illustrates the problem. The court never entertained the possibility thed@neble
reader of the comment could have considered it nonsense for the very reason tat it wa
anonymous and outrageous and just another silly example of the kind of over the top give
and take that goes on with anonymous political chats online. In the opinions of the
Second District, a prototypical reasonable reader of the comment would aksume t
existence of undisclosed facts that Fuboy was choosing not to share with the online
audience or, apparently, the Freeport Police. Although such an interpretationanay f
some support in the enigmatic language employed by Fuboy, the ultimate weskhess
Second District’s interpretation is that it assumes that reasonabl&seeould attach
more credibility to an anonymous comment than common sense and experience would

recommend to a truly reasonable reader.

An approach to these cases that would remove from the realm of speculation the
guestion of whether readers of an anonymous comment attributed to it the defamator

meaning claimed by a plaintiff, would be one that requires a plaintiff to abete f
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which if proven would clearly demonstrate that the plaintiff had in fact suffetadlac
damages as a result of the comment. To some extent that is what the 2-615 analysi
employed in th&stoneandMaxoncases was intended to do with respect to deciding
whether the identity of an anonymous commentator should be disclosed pursuant to Rule
224. In the present case, however, the 2-615 analysis of both the trial court and the
Second District began and ended with the determination that the comment could be
considered defamatiqrer se With that determination, the lower courts relieved Plaintiff

of any obligation to allege or prove damages which for him is fortunate because it does
not appear that he has suffered any injury other than an ungratified desire to know who

made the comment.

The collateral damage to a valid 2-615 analysis that was done by the lower courts’
defamatiorper sedetermination extends to every other allegation in Plaintiffs complaint
which both courts wholly ignored. In that regard, the only thing resembling a fact that
Plaintiff has alleged in his complaint is the quote of Fuboy’s Sandusky comment. Ever
allegation of the complaint related to any other element of his claim is naerely
conclusory recitation of the element unaccompanied by any facts which if provesh woul
establish the element. The allegation of such facts is, of course, requitezifagt
pleading standards of lllinois. For that reason conclusory complaints like thimeae
traditionally not fared well when put to the test of a 2-615 motion. SeAredgrson v.
Vanden Dorpell72 11l.2d 399, 667 N.E.2d 1296, 217 Ill.Dec. 720 (lll., 1996)( In
opposing a motion for dismissal under section 2-615 of the Code of Civil Procedure, a
plaintiff cannot rely simply on mere conclusions of law or fact unsupported byispeci

factual allegations). The First Amendment’s historic interest in anongroommentary
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provides ample reason to enhance that standard when it comes to the facts that need to be
alleged and proven by candidates for public office who employ a defamation claim to

learn the identity of an anonymous critic.

To that end, it is important to recognize that the First Amendment’s protection of
anonymous speech would be meaningless if all that a candidate for public eédzxn
to do in order for a court to order the disclosure of an anonymous critic’s idendity is t
allege that the critic once posted an online comment about the candidate that could be
interpreted as defamatiqer se Such an approach clearly sacrifices any genuine First
Amendment protection for anonymous speech without imposing a counterbalancing
burden on the candidate for whom allegations of nefarious wrongdoing are an
occupational hazard. It would permit a candidate to invoke the power of a court to
identify a critic even when the comment in question had no impact on the candidate’s
reputation or electiorCf. Maag v. lllinois Coalition for Johs858 N.E.2d 967, 306
Ill.Dec. 909, 368 IIl.App.3d 844 (lIl. App."5Dist. 2006)(Plaintiff candidate could not
support a defamatigoer quodclaim without alleging that some voters had changed their
opinion of him on the basis of allegedly defamatory flyer). Since the candidate would
have no obligation to pursue the litigation after discovering the critic’s identitguid
simply abandon his lawsuit in favor of seeking compensatory retribution by sbere ot
means. For the courts to become a tool in achieving such an objective is cleayhargpu
to the First Amendment and contrary to the public policy of this State as eednaide

Citizen Participation Act/35 ILCS 110/5 (West 2008).

A better approach would be to eliminate any presumption of damages when a

candidate seeks the identity of an anonymous critic in relation to an alleg&tyatiery
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comment. Requiring a candidate to allege and demonstrate actual damagesekimgn s

the identity of an anonymous Internet critic would advance the First Amendment’

interest in protecting anonymous speech without imposing anything close to an
unreasonable burden on a candidate whose reputation has truly been injured by the
comment. It would also reserve the limited resources of the courts ferwhseee an

injury has actually been caused by a defamatory comment rather than pneseimned

on the basis of a judicial interpretation of a comment that may not have been noticed or
given the same meaning by anyone other than the unshaken friends and supporters of the

candidate.

Conclusion

For all of the foregoing reasons, the Subscriber respectfully urges thigacourt
reverse the decision of the Second District and enter an order dismissindfBlaint

complaint and denying him relief under Rule 224.

/s/__Robert M. Fagan
Robert M. Fagan
lll. Sup. Ct. Reg. #6210587

The Law Offices of Robert M. Fagan, Ltd.
10 North Galena Ave., Ste. 210

Freeport, IL 61032

815.233.5800

Fagan@prodigy.net
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Certificate of Compliance with I1l. Sup. Ct. Rules 341(a) and (b).

| certify that this brief conforms to the requirements of Rules 341(a) and (b). The length
of this brief, excluding the pages containing the Rule 341(d) cover, the Rule 341(h)(1)
statement of points and authorities, the Rule 341(c) certificate of compliance, the
certificate of service, and those matters to be appended to the brief under Rule 342(a), is
46 pages.

Certificate of Mailing/Service

| further certify that at or before 5:00 p.m. on October 29, 2014, | caused this brief to be
filed electronically with the Clerk of the Supreme Court at:

Clerk of the Illinois Supreme Court
Supreme Court Building
200 E. Capitol
Springfield, IL 62701

On the same date, | mailed three copies of this brief to:
Andrew Smith
Cicero and France P.C.
6323 E. Riverside Blvd.
Rockford, IL 61114

/s/ Robert M. Fagan
Robert M. Fagan
[I. Sup. Ct. Reg. #6210587
The Law Offices of Robert M. Fagan, Ltd.
10 North GalenaAve., Ste. 210
Freeport, IL 61032
815.233.5800

Fagan@prodigy.net
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Freeport, Ill. — Former Stephenson County Board member Bill Hadley said he is alarmed at the direction the county is taking with its
budget and Mill Race Crossing, and that more accountability and fiscal responsibility is needed to put the county back on track.

“Just watching some of the County Board meetings made my blood pressure rise,” Hadley said Wednesday. “We're pushing the debt
off way down the road to our children and grandchildren. This is not being fiscally responsible.”

Hadley is one of two Republican candidates running for County Board District E in the 2012 general election. These two candidates
are vying for two open board seats, which means their races are uncontested at this point for both the primary and general elections.
Even so, a Democratic candidate may still be caucused onto the ballot for the general election, which would make it a contested race.

Hadley served on the County Board from 2002 to 2008, when he lost his seat in a close election race. While on the board, Hadley was
deployed twice with the Wisconsin National Guard, once stateside and the other time overseas to Iraq.

After 20 years with the Illinois Department of Corrections, Hadley retired from his job as a correctional officer on Nov. 30. With his
retirement, Hadley said he will now have more time to devote to serving on the County Board once again.

“It seemed like a good time to get back in because I could devote a lot more time to representing all the taxpayers of Stephenson
County,” Hadley said.

One of the most troubling aspects of observing the County Board from the sidelines has been seeing the board's willingness to extend
its debt, Hadley said. The board recently approved a plan to refinance the $5.5 million Mill Race Crossing loan over a 20-year period.

“This means the $6 million will not be paid off until the year 2032,” Hadley said, adding that he was the only board member to vote
against issuing the Mill Race bonds back in 2006. “Some said if you did not pass the $6 million bond, you were against economic
development in the county. But that’s not true. At the time of the vote, we had three existing industrial parks, two in the Freeport area

and onein the Lena area.”
Cutting Salaries

While Hadley was deployed to Iraq in 2005, he said the County Board approved a measure to raise the salaries of the board

chairman, the committee chairmen, and board members. Hadley said he objects to these salary increases, and will push for them to EXHIBIT
be reduced if he is elected.

tabbies’

“When I was on the board, I was getting $50 per meeting,” Hadley said. “In the year 2012, board members will be getting $95 per
meeting. One thing I would like to do if elected is to cut these salaries for the County Board chairman, the committee chairmen, and
board members. Then we can show the public that we can cut our own salaries.”

Hadley said he's also concerned about an alleged lack of accountability and transparency on the part of county leadership. He added
that it seems like the leadership is still trying to “rush sensitive issues” through the process without thinking them through.

Public Safety

Another key issue for Hadley is making sure that the County Sheriff's Office has enough road deputies and correctional officers to

provide for public safety. If the jail bond were paid off in 2013, as was originally planned before it was extended in 2007, additional
revenue would be available to replenish the sheriff's staff, Hadley said.

“I believe the sheriff has been doing a good job with his budget, but he's sure been getting hammered with cuts,” Hadley said.
NIDA Funding

Hadley also objects to the county allocating $100,000 a yearto fund the Northwest Illinois Development Alliance (NIDA). He said
the county should only fund NIDA when the agency brings in new business to the area.

“I have nothing against NIDA, but NIDA should be on a commission,” Hadley said. “If they bring us somebody, we pay them for their
services.”

Allinall, Hadley said he hopes voters will elect him to the board so that he can stand up for area taxpayers.

“While I was on the board, I was always fiscally responsible to the taxpayers of Stephenson County,” Hadley said. “And there are
areas of the budget that can be cut without hurting staffing.”
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John !*"', ester, the other Republican candidate running for District E, was unavailable for comment.

Copvright 2011 The Journal-Standard. Some rights reserved

¥ Wish the Obamas well
for 2012. Share a New
Year's note of support!

lllinois residents are
going back to school
online. You may qualify
for fin. aid

Do not buy until you
read this 4 week study
on the results of using
the E-Cigarette to quit
smoking.

Chris Christie Verizon Wireless to Airplane merger ~ Raw Video: LA Week in Photos: Man Discusses

threatens "Jersey- Charge $2to Pay  causing training Police on Alert Capturing Iowa Attempted Cliff-
style” on Iowa Some Bills issues for pilots Amid Arson Fires  Caucus Magic Side Rescue of Dog
Comments (4)
2 days ago

Report Abuse
You must be logged in to report abuse.

Boxes and Arrows were
not in original Exhibit

E Report Abuse ]

this guy is on to something....good luck to him.
uboy
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Hadley is a Sandusky waiting to be exposed. Check out the view he has of Empire from his front door
uboy
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Anybody know the tale of Hadley's suicide attempt? It is kinda 'Its a Wonderful Life’ with Pottersville wining out. We can_j\:;{b: ha})py that Stephenson County is 0 O O 7
fortunate enough ta have this guy want to be of ‘service’ again?
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Hadley sure sounds better than fly boy Blum who snookered Stephenson County taxpayers into payng for Mill Race

Remember, Blum and his supporteers borrowed $6,000,000 by getting Sacia to introduce legislation to allow county boards to borrow without getting taxpayer
approval. Spent $2,000,000 for site preparation for what? No sewer or water at Mill Race and no chance of getting the millions needed to provide sewer and water. No
business has located at Mill Race either which shows how stupid that idea was.

How cfan anyone support any County Board candidate that supports Mill Race and NIDA?

Hadley seems like a viable candidate to me. Just the kind of guy to study the issues, make a decision, and stick by that decision. In retrospect he appears to one of the

few on the board that did this.
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