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Dear Chairman and Ranking Member: 
 
I thank you for the opportunity to testify today on behalf of Public Citizen and our more than 
100,000 members. 
 
The DISCLOSE Act (H.R. 5175) is an important legislative response to the gravely unfortunate 
Citizens United decision by five justices of the U.S. Supreme Court. The Court’s decision to roll 
back a century of American political tradition banning corporate money in politics poses severe 
dangers to our democracy. In the electoral arena, this decision will bring a flood of new money 
into elections, ratcheting up the cost of campaigns and increasing the time and resources needed 
for fundraising. In the legislative arena, the mere threat of corporate political spending gives 
corporate lobbyists a large new club to wield when negotiating with lawmakers. In corporate 
governance, there are no rules or procedures established in the United States to ensure that 
shareholders – those who actually own the wealth of corporations – are informed of decisions to 
spend their money on politics. 
  
The DISCLOSE Act is a first step to repair some of the damage caused by Citizens United. As 
drafted, H.R. 5175 can provide voters with the means to decipher campaign messages by casting 
light on the true funding sources behind those messages. The legislative proposal closes major 
loopholes in the current disclosure laws – loopholes that will become all the more problematic as 
corporations seek ways to influence elections and pressure lawmakers by funneling money into 
innocuous-sounding outside groups to handle their advertising campaigns secretly on their 
behalf. The Act also restricts expenditures by foreign subsidiaries. It aims to restrict independent 
expenditures by government contractors and in so doing, with small but vital changes, could 
meaningfully alleviate – though certainly not solve – the harm caused by Citizens United. 

                                                 
1  Craig Holmam, Ph.D., Government Affairs lobbyist, Public Citizen. 
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Public Citizen has called for and will continue to advocate additional strong regulatory measures 
to address Citizens United, such as a Shareholder Protection Act and the Fair Elections Now Act. 
But the DISCLOSE Act provides a good, solid base of transparency in elections that is 
desperately needed and, at the same time, it strengthens some of the anti-corruption regulatory 
measures currently in federal law.   
 
The 2010 elections are just around the corner. Congress needs to pass the DISCLOSE Act 
swiftly to lift the veil of secrecy over who is funding the campaigns for or against candidates. 
This information is perhaps the most valuable tool voters can use in evaluating the merits of the 
campaign messages that are about to besiege them.  
 

Citizens United v. FEC 

 
On January 21, 2010, the U.S. Supreme Court struck at the heart of a century of American 
political tradition when it ruled in Citizens United v. Federal Election Commission, contrary to 
long-standing precedents, that corporations have a constitutional right to spend unlimited 
amounts of money to promote or attack candidates. 
 
The Court explicitly overruled two existing Supreme Court decisions. In Austin v. Michigan 
Chamber of Commerce, the Court held that the government can require for-profit corporations to 
use political action committees funded by individual contributions when engaging in express 
electoral advocacy. McConnell v. Federal Election Commission applied that principle to uphold 
BCRA’s restrictions on “electioneering communications,” that is, corporate funding of election-
eve broadcasts that mention candidates and convey unmistakable electoral messages.   
 
Citizens United overrules Austin and McConnell. The Citizens United decision also effectively 
negates part of the Roberts Court’s own 2007 ruling in Wisconsin Right to Life v. Federal 
Election Commission, which had stated that corporate financing of express advocacy and its 
“functional equivalent” could be prohibited. 
 
By overruling these decisions, the Court has opened the door to unlimited corporate spending in 
candidate campaigns, breaking a sixty-year policy of prohibiting such direct corporate 
expenditures, established in the 1947 Taft-Hartley Act. The decision also endangers repeated 
congressional deliberations restricting corporate money in politics – beginning with the 1907 
Tillman Act, followed by the 1925 Federal Corrupt Practices Act, the 1943 War Labor Disputes 
Act, the 1971 Federal Election Campaign Act (FECA) and the 2002 Bipartisan Campaign 
Reform Act (BCRA). 
 
Reversing well-established laws and judicial precedents barring direct corporate financing of 
elections marks a sea-change in American political culture and poses grave dangers to the 
integrity of our democracy. 
  

A Massive Influx of New Corporate Money in Elections 

 
It is impossible to predict how much corporate money will flood into our elections in a virtually 
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unregulated system; the country has never faced a similar situation.  Nevertheless, it is 
reasonable to assume that the amount will be very substantial indeed – and possibly 
overwhelming in races of particular interest to corporations.  
 
Special interest groups funded primarily by corporate money spent, by conservative estimates, 
about $50 million on TV ads promoting or attacking federal candidates in the last two months of 
the 2000 election, up from $11 million just two years earlier.2  Corporations and unions chipped 
in another $500 million in “soft money” contributions in each of the 2000 and 2002 election 
cycles, due to a loophole in federal election law.3 
 
These loopholes were largely closed in 2002 with passage of BCRA, which added two powerful 
provisions to the campaign finance laws: First, broadcast ads that mention a candidate, target the 
candidate’s voting constituency and air within 60 days of a general election could not be paid for 
by corporate or union funds. Second, soft money contributions to parties and federal candidates 
are prohibited. 
 
Although the Rehnquist Court upheld BCRA almost in its entirety in 2003, the Roberts Court 
began to whittle away at the law in its 2007 decision in Wisconsin Right to Life.  That decision 
resulted in another $100 million in corporate spending on TV electioneering ads in the last two 
months of the 2008 election.4  
 
Though some corporations may not shy away from running their own independent expenditure 
campaigns, especially in selected races as a tool to enhance their lobbying effectiveness with 
specific committee chairpersons, most corporations are likely to funnel their political 
expenditures through third parties – namely, 501(c) nonprofit groups and section 527s with the 
same electoral agenda. Fueled by unlimited “soft money” donations, these outside groups spent 
about $400 million in the 2008 elections.5 The 501(c) nonprofit groups tended to favor 
Republican candidates while the section 527s favored Democratic candidates. BCRA attempted 
to curtail the use of soft money through these groups to pay for electioneering communications 
within 30 days of a primary and 60 days of a general election, but all such constraints on 
corporate money have now been lifted under Citizens United. 
 
The disruptive potential of unlimited corporate spending in candidate elections can easily be seen 
in judicial campaigns in states where restrictions on corporate spending in elections either do not 
exist or have been easily sidestepped. Campaign spending in state supreme court races 
approached $60 million in 2008, and a very large portion of that money had “clear links” to the 
corporate sector.6 In the 2008 Wisconsin Supreme Court race, special interest groups outspent 
candidates four-to-one. In one race, and organization called Wisconsin Manufacturers & 

                                                 
2  See, for example, Craig Holman and Luke McLoughlin, BUYING TIME 2000: TELEVISION ADVERTISING IN 

THE 2000 FEDERAL ELECTIONS (2001) at 29 
3  David Magleby, Anthony Corrado and Kelly Patterson, eds. FINANCING THE 2004 ELECTION (2006) at 186. 
4  Supplemental Reply Brief for the Appellee, Citizens United v. Federal Election Commission (August 2009) 
at 12. 
5  Steve Weissman and Suraj Sazawal, “Soft Money Political Spending by 501(c) Nonprofits Tripled in 2008 
Election,” Campaign Finance Institute (Feb. 25, 2009). 
6  Eliza Newlin Carney, “Big Money Already Flowing into judicial Elections,” National Journal (April 12, 
2010). 
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Commerce (WMC) targeted an incumbent justice, Justice Louis Butler, because of his pro-
consumer positions on the court. But instead of criticizing Butler on the issues, WMC ran an 
expensive TV ad campaign attacking him as “Loophole Louie” for setting criminals free. Justice 
Butler was defeated and replaced by a pro-business justice of WMC’s liking. As Justice Butler 
warned his colleagues after the election, the message is clear: “Do not vote against business 
interests.”7 
 
The Chamber of Commerce is already gearing up for a massive spending campaign in state 
judicial contests as well as federal congressional races in 2010. In the Massachusetts special 
election in January 2010, the Chamber of Commerce spent about $1 million in corporate funds 
on so-called issue ads in the final days of the senate campaign to help elect Scott Brown. 
“Washington politicians continue to fail us. More spending and fewer jobs,” pronounced one 
Chamber-sponsored TV ad. “Scott Brown … supports measures that hold spending and cut 
taxes…. Call Scott Brown. Thank him.”8 
 
The Chamber has pledged to take advantage of the new absence of constraints on corporate 
money in elections and further bolster its corporate revenues for political activity. Tax records 
for 2008 show that just 19 corporations paid for about a third of the Chamber’s political budget 
(due to lack of disclosure laws, these corporations remain anonymous).9 Under the new 
landscape of Citizens United, the Chamber believes it can amass and spend much more from now 
on. The trade association boasts that it will spend about $200 million on politics this year – 
double what it spent last year – with about $50 million of that money funneled into state judicial 
and federal congressional elections. The Chamber is planning to campaign in at least 22 states, 
targeting vulnerable Democrats like Sens. Michael Bennett in Colorado and Blanche Lincoln in 
Arkansas. But because incumbents win at least 90 percent of the time, the Chamber is most 
focused on open seats. “What we're now seeing is these corporations are able to give money to 
the Chamber of Commerce and they're able to do it anonymously,” Fox News contributor 
Kirsten Powers said.10  
 
The Chamber is not alone. Corporations have long shown a willingness to spend and contribute 
hundreds of millions of dollars each election through loopholes in the law.  Now that the Court 
has invalidated restrictions on corporate political spending, expect a flood of new money into the 
2010 congressional campaigns, state candidate campaigns, state judicial elections, and the 2012 
presidential election. 
 

Failure of Current Disclosure Regime to Address Citizens United 

 

Though the disclosure requirements for candidates and party committees are quite extensive 
under FECA, the weakest element of the transparency regime involves campaign expenditures 
by outside groups. Yet, outside group spending is precisely where the flood of new political 

                                                 
7  David Ziemer, “Loss Attributed to Pro-Business Group,” Wisconsin Law Journal (Aug. 5, 2008) 
8  Tom Hamburger, “U.S. Chamber of Commerce Grows into a Political Force,” Los Angeles Times (March 
8, 2010). 
9  Id. 
10  James Rosen, “Chamber of Commerce to Spend Big Bucks Targeting Vulnerable Democrats,” FOX News 
(March 11, 2010). 
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spending will flow under Citizens United. The three most obvious problems when it comes to 
disclosure of the campaign financial activity of outside groups are: 
 

• Lack of disclosure of the specific sources of funds used by non-profit groups and political 
organizations to pay for electioneering communications and even independent 
expenditures for express advocacy. 

• No requirement that corporate CEOs inform shareholders or the public of corporate 
political expenditures on a timely basis. 

• Absence of immediate accountability for outside groups as to who is sponsoring 
campaign broadcast advertisements. 

 
Under the current transparency regime for outside groups, any entity – including a corporation or 
labor union – that directly spends money on electioneering communications or independent 
expenditure campaigns must report those expenditures to the Federal Election Commission 
(FEC), which discloses them to the public. But when that spending is done by an outside group, 
such as a trade association or political organization, the outside group in many instances is not 
required to report the sources of its funds, and effectively may end up only disclosing, for 
example, “paid for by the Chamber of Commerce.” 
 
BCRA originally intended that the sources of funds used for electioneering communications, 
even when made by a nonprofit group, be reported to the FEC and fully disclosed to the public. 
However, FEC implementation rules softened this disclosure requirement, limiting disclosure 
only to those sources that specifically earmarked their funds for the campaign ad. As a result, of 
the $98.7 million in electioneering communications reported in the 2004 election cycle 
immediately after adoption of BCRA, the sponsoring groups identified most of their major 
donors. In the 2008 election cycle, however, more than a third of the $116.5 million reported 
electioneering communications was not accompanied by donor information.11 In the most recent 
Massachusetts senate special election in January 2010, seven outside organizations spent nearly 
$2.7 million to help Brown, and five others spent more than $1.8 million on Coakley’s behalf. 
But the non-profit groups (as opposed to the section 527s), such as the Chamber of Commerce, 
Americans for Job Security, and American Future Fund, failed to report where their money came 
from to pay for these ads.12 It has now become the norm for the Chamber and other non-profit 
groups to conceal the sources of funds used to pay for electioneering communications. The same 
weaknesses exist with respect to requirements to report sources of funding for other independent 
expenditures. 
 
Just as problematic for corporate governance, there are no built-in rules that require a corporate 
CEO or company board of directors to inform shareholders of decisions to spend corporate 
treasury money on elections. Unlike Britain, which requires company executives to inform 
shareholders of political spending decisions and receive approval for the company’s political 
budget, no such constraints exist in American corporate governance. Corporate political 
spending decisions may be made simply at the whim of a CEO or a lower level executive, or the 
board of directors, and most often such decisions in fact will be made without further 

                                                 
11  Griff Palmer, “Decision Could Allow Anonymous Political Contributions by Businesses,” New York Times 
(Feb. 27, 2010). 
12  Brian Mooney, “Late Spending Frenzy Fueled Senate Race,” Boston Globe (Jan. 24, 2010). 
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consultation with shareholders. Since the Citizens United ruling, many corporate executives 
already are planning their corporate political budgets without the approval — or even knowledge 
— of the shareholders they are supposed to serve. Immediately following the Court’s decision, K 
Street lobbyist Tony Podesta reported to the National Journal that he had spent much of the day 
talking with a corporate client about a political advertising budget. 
 
Broadcast advertisements for or against candidates by outside groups are also subject to very lax 
disclosure requirements in the names and identities of the groups as well as in the ads 
themselves. This problem is particularly acute for non-profit entities that need not file any 
disclosure reports of contributors (as opposed to section 527s, which must disclose their 
contributors on the IRS web page). Many groups will hide behind benign-sounding names that 
describe little as to which interests the groups represent or, worse yet, misleading names. Groups 
such as “Americans for the Republic” and the “Freedom and Democracy Fund” offer nothing in 
their names that would suggest they are largely funded by corporate interests. 
 
When a benign-sounding group called “Americans for Job Security” sponsored the following 
television ad right before the 2000 presidential election, there was no suggestion in the name of 
the sponsor that it was funded by corporate interests: 
  

“Are you taxed enough already? Not according to Al Gore. Gore 
plans to squeeze more money out of middle class families at the 
gasoline pump. Gore cast the tie-breaking vote to raise gas taxes 4.3 
cents a gallon. He admits he'll add more taxes on gasoline with what 
he calls a CO2 tax. Gore supported a call to raise taxes so much that 
gas would cost $3 a gallon. And Gore's ideas are so extreme, if they 
ever came to pass, Americans would truly be Gored at the pump.”13 

 
In 2007, the Lobbying Disclosure Act of 1995 (LDA) was amended to require disclosure of the 
funding sources of similar “stealth lobbying coalitions,” a disclosure provision that survived court 
scrutiny and is in effect today.14  

 
The DISCLOSE Act Helps Lift the Veil of Secrecy 

 
H.R. 5175 is designed to enhance transparency for the public as to who is financing independent 
campaign ads. It fills in many of the holes of the existing transparency regime, especially when it 
comes to funneling campaign money through outside groups – holes that are made all the more 
pronounced by the expected onslaught of unlimited corporate financing. The enhancement of 
transparency alone makes this measure a valuable response to the Citizens United decision that 
Congress should approve without delay. 
 
Among the improvements in disclosure of political expenditures are: a 24-hour reporting 
requirement for independent expenditures of $10,000 or more that are made more than 20 days 
before an election, and for expenditures of $1,000 or more that are made within 20 days of an 

                                                 
13  Public Citizen, Complaint to the Internal Revenue Service, Regarding Americans for Job Security (April 
11, 2007), available at: http://www.citizen.org/congress/article_redirect.cfm?ID=16414 
14  National Association of Manufacturers v. Taylor,  D.C. Cir. (Sep. 12, 2009) 
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election; extending the “electioneering communications” period for disclosure purposes to 90 
days before a primary election through the general election; requiring lobbyists and lobbying 
organizations registered under LDA to report the date and amount of each independent 
expenditure and electioneering communication in excess of $1,000; and, once and for all, 
requiring Senators to join the 21st century with the rest of congressional and presidential 
candidates and file their campaign finance reports electronically. 
 
By far the most important enhancement to campaign finance disclosure offered by H.R. 5175 is 
the requirement that corporations, labor unions, non-profit groups and political organizations 
report all donors who have given $1,000 or more to the entity’s political budget, if that entity 
spends more than $10,000 on electioneering activities. An entity that meets the threshold can 
either disclose all of its donors of $1,000 or more (and who have not specified that the donation  
cannot be used for election-related activity) or, alternatively, establish a “Campaign-Related 
Activity” account in which the entity receives and from which it disburses political expenditures. 
Donors who have not given money for campaign purposes – specifically, independent 
expenditures or electioneering communications – are exempt from the disclosure requirement. 
Transfers of funds into a political account shall be deemed campaign expenditures and the 
sources of the funds fully disclosed. Thus, the ability of front groups to hide the identities of 
donors to their political campaign budgets would be ended, all the while maintaining the 
protection of anonymity to those donors who do not intend their money to be used for campaign 
purposes. These reports would be posted on the FEC’s campaign finance disclosure web page. 
 
Furthermore, broadcast campaign ads sponsored by an outside group would be required to 
include a “stand by your ad” disclaimer in which the CEO or highest ranking official of the 
organization must appear in the ad saying that he or she “approves of this message.” If the 
message is sponsored by a front group, the top funder of that group must also record a stand-by-
your-ad disclaimer. Finally, the top five donors of the group must be listed on the screen at the 
end of the advertisement in the same fashion that is currently practiced in the State of 
Washington. 
 
All campaign-related expenditures by a corporation, labor union, non-profit group or political 
organization must also be posted on the organization’s web page within 24 hours of reporting 
such expenditures to the FEC, and all members or shareholders of the organizations must be 
informed of the expenditures on a periodic basis. 
 
These are all good, solid disclosure requirements that close existing loopholes, provide timely 
information to voters, and empower shareholders or members with knowledge of the political 
expenditures of the corporation or association. No longer will pharmaceutical companies be able 
to secretly launder money into a front group, such as the United Seniors Association, which 
received 80 percent of its funds from a single undisclosed corporate source but pretended to be a 
mass organization of concerned citizens opposed to health care reform in its television ads 
promoting or attacking candidates.15 

                                                 
15  Public Citizen, The New Stealth PACs (2004), available at: http://www.stealthpacs.org/. United Seniors 
Association (USA) burst onto the soft money scene in 2002, when it spent $18.6 million on advertising, according to 
its filing with the IRS.2 Some of its expenditures paid for issue advocacy communications in the summer of that year 
while Congress was debating a Medicare prescription drug bill. But USA reserved the majority of its advertising 
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Of all the campaign finance laws, none stand on firmer constitutional ground than disclosure. 
With very few exceptions, state and federal courts have upheld a wide array of disclosure 
requirements, beginning in recent history with the 1976 landmark decision, Buckley v. Valeo.16 
The Supreme Court held that three compelling governmental interests justified reporting 
requirements: (i) enhancing the knowledge of voters about a candidate’s possible allegiances; (ii) 
deterring actual and apparent corruption; and (iii) enforcing contribution limits. Even the current 
Roberts Court, extremely hostile to many campaign finance restrictions, has upheld disclosure 
requirements. In the 2007 Wisconsin Right to Life decision, the Roberts Court poked a gaping 
loophole in the ban on corporate funding of electioneering communications, but left the reporting 
requirement untouched. The same Court in Citizens United voted 8-1 to uphold the disclosure 
requirements of BCRA. In the controversial Doe v. Reed case now being argued before the Court 
(involving disclosure of petition signatories on an initiative petition defining the institution of 
marriage), reports of the oral argument suggest a majority of the Court siding with disclosure.  
 

The DISCLOSE Act Helps Check Undue Influence-Peddling 

 
Though H.R. 5175 is primarily a disclosure measure, it also contains some significant regulatory 
measures. The DISCLOSE Act curtails the ability of government contractors to curry favor with 
candidates and the public officials who issue the contracts. It dramatically reduces the chances 
for foreign principals to finance campaign ads in American elections. The Act also attempts to 
strengthen the coordination rules between outside groups and candidates, and extends the lowest 
unit charge rule to party committees as well as candidates. 
 
The most robust regulatory measure of the DISCLOSE Act is a pay-to-play restriction on major 
government contractors. The federal government, nine states, the Securities Exchange 
Commission and several local jurisdictions currently restrict government contractors from 
making campaign contributions to those responsible for issuing government contracts, known as 
“pay-to-play” restrictions.17 The objective of pay-to-play policies is to reduce corruption and 
favoritism in the awarding of government contracts and thereby enhance fair and competitive 
bidding for taxpayer-funded projects. Since pay-to-play restrictions are narrowly tailored to 
apply to a specific class of persons (government contractors), this anti-corruption policy should 
be viewed as government contracting reform rather than campaign finance reform. 
 
A longstanding federal law already broadly bans political contributions by federal contractors.  
[2 U.S.C. § 441c]  Since Citizens United now allows any corporation to make unlimited 
expenditures on behalf of candidates and parties, the DISCLOSE Act adds independent 
expenditures and electioneering communications to the current pay-to-play contribution ban for 
major government contractors (as well as TARP recipients). This provision primarily 
reestablishes the status quo for government contractors, bringing the law back to where it was 

                                                                                                                                                             
budget for the two months before Election Day. USA ran advertisements supporting 19 House candidates and six 
U.S. Senate candidates during those two months. USA, which had 2001 revenue of $8.6 million, posted $25.4 
million in revenue in 2002; of that $20.1 million came from a single donor, according USA's filing with the IRS.  
16  Buckley v. Valeo, 424 U.S. 1 (1976). 
17  View Public Citizen’s chart on pay-to-play laws at: 
http://www.cleanupwashington.org/documents/paytoplay2009.pdf 
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prior to Citizens United – with one important addition: full disclosure of corporate contributions 
to outside groups. Campaign contributions could continue to be made directly to candidates and 
parties through PACs and bundling activity by the managers of government contractors, and 
independent expenditures and electioneering communications would once again be prohibited for 
this specific class of corporations. But the public would be fully informed of contributions by 
contractors to outside groups for political activities. 
 
This pay-to-play provision is not as far reaching as many in the states – which also prohibit PAC 
contributions and bundling activity by executives of government contractors – but it does prevent 
political expenditures by contractors that are intended to curry favor with those who award the 
contracts.  
 
The pay-to-play provision is constructive but must be strengthened by borrowing from 
experiences in the states: 
 

• Specify that contractor contributions to trade associations and outside groups shall not be 
used for independent expenditures or electioneering communications. 

• Expand the scope of the existing contribution prohibition to include contributions from 
PACs controlled by the government contractor as well as bundled contributions from 
senior executives employed by the contractor. 

 
A second substantial regulatory measure of the DISCLOSE Act is designed to prevent foreign 
influence in American elections. The five justices of the Roberts Court did not invalidate the ban 
on foreign interests financing campaigns (2 USC 441e), but they did make it extraordinarily 
simple for foreign interests to launder money into American elections through foreign-owned 
U.S. corporate subsidiaries.  
 
Partly in an effort to implement the foreign ban of 441e in states that allow corporate 
expenditures in state elections, the FEC promulgated rules prohibiting the solicitation, receipt or 
expenditure of funds from a foreign national, including foreign corporations.18 Under the rules, 
however, a U.S. subsidiary of a foreign company is not a foreign national. A U.S. subsidiary may 
make contributions or expenditures if it can demonstrate that it has sufficient funds from its 
American business operations, and that no foreign national controlled the decision to make a 
campaign contribution or expenditure. 
 
But with the floodgates open to corporate expenditures in federal elections, the opportunity for 
infusion of foreign funds into American elections, serving the interests of foreign principals, is at 
an all-time high – and safeguards against foreign influence at an all-time low. Both foreign and 
domestic corporations have a great deal at stake in contracting and other policy decisions made 
by governmental officials. It is nearly impossible to segregate foreign money from American 
money in the treasury of any major foreign company, such as Sony. Moreover, the American 
managers of the U.S. subsidiary of Sony understand very well the interests of their foreign 
bosses and which American politicians could best suit those interests. Invariably, if Citizens 

                                                 
18  11 CFR 110.4(a) {CRAIG:  This cite is no good.  110.4 is about contributions in the name of another.  The 
Rule on foreign nationals is 110.20.] 
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United is left unchecked, foreign money will flow into elections and foreign principals will 
exercise direct or indirect influence over how that money is spent. 
 
The DISCLOSE Act closes this loophole by banning campaign expenditures from a corporation 
whose voting shares are 20 percent or more owned by foreign principals; a majority of the board 
of directors are foreign nationals; or one of more foreign nationals is involved in such spending 
decisions. 
 
In a demonstration of just how much foreign interests want to participate in American elections, 
the head lobbyist of a foreign subsidiaries trade group lashed out at this effort to restrict foreign 
influence, claiming current rules are adequate safeguards.19 It is much more likely that major 
foreign companies, which compete toe-to-toe with American companies in the lobbying arena, 
would not be willing to concede the powerful influence-peddling tool of campaign spending 
solely to the advantage of their competitors. 
 
Finally, the DISCLOSE Act moderately strengthens the coordination rules. In light of Citizens 
United, it is imperative that coordination between the vast new source of corporate political 
money and candidates and party officials be constrained to (1) preserve the integrity of existing 
contribution limits and (2) reduce apparent and actual corruption. 
 
The new state of affairs under Citizens United will give candidates and putatively independent 
groups an overwhelming incentive to coordinate expenditures, with potentially devastating 
effects on the campaign finance laws. Massive coordinated corporate election spending would 
undermine campaign contribution limits and fuel a public belief that the political process is 
corrupt. Indeed, it will create conditions ripe for actual corruption. 
 
Unrestricted coordination between corporations and candidates will breed problems for all 
parties involved. Many corporations and interest groups that make significant campaign 
expenditures have a strong incentive to coordinate with lawmakers. Coordinating provides them 
additional access to lawmakers and gives corporations greater opportunity to demonstrate their 
power to mete out rewards and punishments to lawmakers.  
 
Often overlooked in the debate over unlimited corporate spending in elections is the likelihood 
that lawmakers will “shake down” corporate entities, making them feel compelled to finance 
coordinated communications. The record in McConnell v. FEC is rife with testimony from 
corporate CEOs claiming that they felt unable to say “no” to requests from party officials for soft 
money campaign contributions. As Gerald Greenwald, chairman emeritus of United Airlines, 
said:  
 

Business and labor leaders believe, based on their experience, that 
disappointed members and their party colleagues may shun or 
disfavor them because they have not contributed. Equally, these 
leaders fear that if they refuse to contribute (enough), competing 
interests that contribute generously will have an advantage in 

                                                 
19  Billy House, “Foreign Subsidiaries Bash Dem Push to Limit Donations,” CongressDaily (Jan. 27, 2010). 
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gaining access to and influencing key congressional leaders on 
matters of importance to the company or union.20  

 
With major new sources of campaign funds now available to support lawmakers and oppose their 
challengers, there is every reason to believe that some lawmakers will exert their power and 
enlist these entities to finance coordinated communications if permitted to do so. 
 
The DISCLOSE Act would rein in the most egregious abuses of coordinated activity between 
outside groups and candidates. It would ban coordination between outside groups and 
congressional candidates in the time period beginning 90 days before a primary election through 
the general election; and between outside groups and presidential candidates in the time period 
beginning 120 days before the first primary through the general election. This is a vast 
improvement over the inadequate and as yet unsettled coordination rules promulgated by the 
FEC. 
 
The problem of coordinated activity with corporate sources of unlimited wealth is so great, 
however, that the coordination rule should be further strengthened. The DISCLOSE Act imposes 
no coordination restriction prior to the specified time periods. It would be appropriate to clearly 
state that the definition of prohibited coordination should apply to all express advocacy 
communications aired at any time in an election cycle that were produced, distributed or 
financed by an outside group at the suggestion or direction of a candidate. 
 

Conclusion: The DISCLOSE Act Should Be Approved in Time for the 2010 Elections 

 
The DISCLOSE Act provides the most extensive transparency regime to date, designed 
specifically to fill in the loopholes of the current campaign finance law. The measure provides 
some additional and narrow regulations to FECA, such as restricting foreign influence in 
American elections and strengthening the federal pay-to-play law, the latter of which should be 
slightly amended in order to be made much stronger.  
 
The DISCLOSE Act does not remedy all of these problems, but it does provide voters with the 
knowledge and information needed to make informed choices and, it is to be hoped, not to be 
misled by the expected onslaught of corporate-funded campaign ads. 
 
Public Citizen firmly supports swift ratification of a strengthened DISCLOSE Act, so an 
effective transparency regime can be in place for the 2010 elections and beyond. Upon a solid 
floor of disclosure, we can begin mitigating the damage done to our political system by the 
Citizens United decision. 
 
But Public Citizen will also continue our work encouraging Congress to move ahead with bolder 
measures to: 
 

• Provide candidates with substantial public financing for their campaigns to help offset 
new corporate spending in elections (H.R. 1826 and S. 751). 

                                                 
20  Anthony Corrado, Thomas Mann & Trevor Potter, eds., INSIDE THE CAMPAIGN FINANCE BATTLE 
at 300-301. 
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• Require that any significant corporate expenditure in politics be approved by a majority 
of outstanding shareholders (H.R. 4790, also known as the “Shareholder Protection 
Act”). 

• Promote a constitutional amendment that clarifies that First Amendment protections do 
not apply to for-profit corporations, except for legitimate media organizations, and that 
corporations therefore do not have the right to spend unlimited amounts of money to 
influence election outcomes. 

 
 
Respectfully Submitted, 
 

 
Craig Holman, Ph.D. 
Government Affairs lobbyist 
Public Citizen 


