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United States Senate

112 Haxt Senate Office Bldg.
Washington, D.C. 20510

The Honoreble Dianns Feinstein
United States Senate |
331 Hart Senate Office Bldp.
‘Washingion, DC 20510
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T wanted to let you know that on March 22, 2002, the National Association of Attorneys
General, represcating 54 stares and tevitories, passed the aftachad resohstion expressing concem
over the inclusion of provisions in intematiopal trade agreements granting individual foreign
investors new rights to challenge and seek compensarion for state, logal or federal government
regulstory ections as "exmopnations.” 1 halieve that similar pravigions may proliferate in fitme
trade agreaments enacted under the pending “fast track” legislation unlesy Congress amends HR.

3005 to ensure that foreign investors receive no greater tights than those afforded 1.8, citizens
nnder our constitutional guarantees.

As you know, I strongly support the promotion of intermational trade, including
Mmofmﬁumdmsammmbmmthemomhmoﬁomgnmdm and to
foreign investment. However, the potential in HR. 3005 to create an expansive aew
international law of takings is nnpecessary and, ultimately counter-productive to ashieving fae
goals of promoting free trade and increased foreizn investment.
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My concemns arise fram direct expericnce with a similar investor protection provision in
Chapter 11 of the North Amedcan Free Trade Agreement (NAFTA). That provision has raised
serious concerns over its impact on the power of goverpment to act {0 protect welfars and the
epvironzieot.

Tt mandates compensation for disappointed investors o other countries
under a vague standard potentially mych mere expansive than thag
available for domestic invesiars who claim a repulatery taking. In effect,
it may require government to pay foreign investors fop the right to enfore:
its environmentel regutations.

Th "measure” for which compensation is required may includs any "law,
regulation, procedure, requirement or practice.” In fact, claimants vader
Chapier 11 bave claimed compensation for the statements of governmeni
officials in debates over legislation, e.g., Ethyd Corp, v. Conada,

Compensation is provided by arbmanm panels that meet in sevret and are
not bound by precedsnt. Even pleadings filed hafore these panels may not
be disclosed without the consent of the parties. These decisions are
virtually nonappealable an the merits.

As wurrently proposed, HR 3005 broadly autharizes U.S. trade negotistars to include
similar expropriation langoage in fitere rads agreemens. Cur recent experienca under NAFTA
dernonstrates haw drastically such provisions in international trade agreemert ean depart from
Amexican constitutional standards. Although NAFTA applies nnly m Canads, the United States
and Mexico, the pending trade Jegislation could potentially subject the United States to lisbility
w foreign investors fom any nation.

The investor provisiors found in FLR. 3005 provide snhstantially greater rights to foreign
investors than American ones. They potentially go far beyoend the carefully fashioned rules for
compensation nader the Fifth and Fourteenth Amondments articulated by the U.S. Supreme
Court and fmplemented by trial judges who reach their decizions publicly, are bound by
applicgble precedent, and whose decisions are subject to appellate review.

I'would urge you to consider this one provision of HR. 3005 and 1 support amendments
10 insure in any future trade agreements or in any new isgialation providing for international
trade agreements that fioreigh invesiots recedve no greater rights than American ones when they
seek compensation for regulatory takings. Oor constitutional rakings furisprodence recognizes
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the vital importance of private property rights, but the court’s decisians also recogize the
respongibility of electsd representatives to protsct the public health and welfare without the nesd
to pay compensation w those subject to reasonable laws and regulations.

Sincerely,

~

BILL LOCKYER
Attomey General
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Spring Meeting
March 20 - 22, 2002
Washiagton, D.C

RESOLUTION

WHEREAS, in the past wany of us have joined togstier to protest efforts in
Congress to invade state sovereign prerogatives with regard to takings claims issues; and

WHEREAS, stats and local governments ars by Jaw uniquely sitaated to provide
the begt safegnasds for their citizens in many areas jnvolving commumes and
envircomental protection; and

WHEREAS, we strongly support the promotion of fnternational trade, inchuding
climination of onfair and discriminatory barriers 1o the importation of foreign products
and foreign investment; however,

WHEREAS, HLR. 3005 as currently drafhed may allow trade negotiators to grant
foreign investors new and greater Hghts o scxk financial compansation hased on state,
{ocal, or federal governmental repulatory actinns; and

WHEREAS, implementation of the standards in Chepter 11 of the North
American Pres Trade Agreement (NAFTA) raises sarions conceras over its potential
impact on the power of stats or loval governments to protect the welfae and environment
of their citizens; and :

NOW, THEREFORE BE I'T RESOLVED THAT THE NATIONAI,
ASSOCIATION OF ATTORNEYS GENEBAL:

| 8 Encourages Congress to ensure that in. any new legislating providing for
inturnational trade agreements foreign investors shall receive no greater rights to financial
compensation than those affbrded to our citizens;

2. Authoriges the Executive Director of the Naticaa! Association of
Attomsys General to transmit these views to Meambers of Congress, and to work with
gppropriate Federal government officials on initianves cansistent with this resolation and
with the needs of the Attorneys General.
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