STATE OF NEW YORX
OFFICE OF THE ATTORNEY GENERAL

120 BROAIAWAY
NEw Tore, NY 10271
Euor SeiTzer (212) 416.8050
Anerney Ceneral
May 9, 2002

Senator Charles E. Schumer
SH-313 Hart Senate Office Building
Washington, D.C. 20516-3202

Senator Hillary Rodham Clinton
SR-476 Russel]l Senate Office Bujlding
Washington, D.C. 20510-3203

Dear Senators Schumer and Clinton:

1 write 1o share with you my concern about the threat that H.R. 3005, the “Bipartisan
Trade Promotion Authority Act of 2001," poses to the federal, state and jocal governments’
authority to protect public health and the environment, and to offer some ways to address this
threst. This concern should not derail efforts to expand fair and free trade. My staff has spoken
with your staffs and I know that you are both following this issue closely.

H.R. 3005 is iptended 1o facilitate international trade agreements by establishing a fast
track procedure whereby a trade agreement submitted to Congress for approval must be voted up
or down and cannot bz amended. To advance this end, the bill creates framework principles for
U.S. trade negouators to follow in negotiating bilateral or multilateral agreements with foreign
couritnes.

Oue of the proposed provisions, which is intended to protect foreign mvestments from
expropriation, ;s so broadly drawn as to potentially grant foreign, bur not U.S., investors
compensation rights far greater than those available under American constiutional takings and
due process law. Such a provision in the North American Free Trade Agreement (“NAFTA™),
which was enacied under “fast track” legislation comparable to H.R. 3005, has resalted in claims
alleging expropriation by federal, state or local regulation. These claims, which total in the
billions of dollars, are adjudicated in closed proceedings conducted by urbitration panels that are
not bound by U.S. judicial precedent or the rulings of ather arbitration panels. The panels’
delerminations are not sulject 1o appeal on the merits and any compensation award is payable
divectly from the U.S. Treasury. Finally, public policy concerns of NAFTA's signatory nations$
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play no part in this process since the foreign investor daes net need the approval of its own
country as a pre-condition 10 filing a compensation claim, Rather, the decision to file the claim
and the ultimate resolution thereof are predicated solely on private economic impacts.

In response to H.R. 3003, én March 22, 2002, the National Association of Attorneys
General ("NAAG”™), representing 54 states and territories, passed the attached resolution
expressing concem over the inclusion of provisions in international trade agreements that grant
individual foreign 1nvestors new rights (o challénge and seek compensation for state, local or
federal government regulatory actions as “expropriations.”

NAAG's concerns arise from direct experience with Chapter 11 of NAFTA. That
provision has raised serious concerns over its impact on the power cf government 1o act 10
protect health, welfare and the environment.

Chapter 11 mandates compensation for disappointed investors from other
countries under 2 vague standard potentially much more expansive than that
available 1o domestic investors who claim a regulatory taking, In particular, the
provision effectively would require the federal government to assume liability for
enforcement of federal, state and local environmenta regulations. See Methanex
v, Unired States (31 billion expropriation claim filed by Canadian manufacturer of
MTBE based on California’s decision to ban the gasoline additive in order to
protect groundwater); Meralelad v. Mexico (§17 million award against Mexico
based on Jocal government’s refusal to approve sitting of a hazardous waste
facility - arbitration pane] ruled, in part, that local government lacked pesmit
authority over the facility despite the govemment of Mexico’s contrary assertion).

The “measure” for which compensation is required may include any “law,
regulation, procadure, requirement or practice.” In fact, claimamts under Chapter
11 have claimed compensation for the statements of government officials in
debates over legislation, see Ethyl Corp. v. Canada, and for punitive damages
imposed by a Mississippi state court on a company partiaily owned by forcign
investors. See Loewen Group v. United States.

Actual and potential compensation awards predicated on a violation of internationa)l trade
agreements will no doubt have a chilling effect on promuigation and enforcement of healih and
environmental regulations. Although the NAFTA arbitration panels do not have authority 1o set
aside public health and environmental regulations they deem violative of interationa) trade
agreements, and only the U.S. Treasury is liable for the payment of a compensation award,
nevertheless, “‘regulatory expropriation” awards under NAFTA present a profound challenge 1o
cur ability to protect the public health and environment and to our Nation's sovereign inerests.
Moreover, substantia] awards payable by the U.S. Treasury may ultimately prompt Congress 1o
pass those costs, directly or indirectly, onto the “offending” state or to have the offending
regulation declared invalid. See NAFTA Implementation Act, 19 U.S.C.A. § 3312(b)2)
{2llowing Usited States to bring lawsuit to declare state or Joeal regulation invalid).
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While NAFTA applies only 10 Canads, the United States and Mexico, the pending trade
legislation would potentially subject the Unjted States to liability for claims brought by investors
from any nation. Jts impact, therefore, would be much greater. The United States can support
the promotion of international trade without creating an expansive new intemational law of |
takings.

The rights granted foreign investors undsr H.R. 3005 could go far beyond the carefully
fashioned taking and due process jurisprudence articulated by the U.S. Supreme Court under the
Fifth and Fourteenth Amendments. The purported protections in the proposed bill for
environmental and health Jaws are completely inadequate. 1 therefore urge that bill be amended
to include the following provisions wkich, ] understand, are being proposed by Senator Kerry and
are intended to aveid the problemns caused by Chapter 11 of NAFTA :

Foreign investors would enjoy no greater substantive or procedural rights or
protection than those 2fforded to U.S. investors under the U.8. Constitution.

Foreign investors would have to gain approval frem their hiome country
goverryment before bringing a case under the invesunent protection provisions.

Expropriation claims would be limited to cases in which there is a direct
expropriation of all economically beneficial uses of the praperty.

A clear exception for the government exercise of police powers would be
pruvided, including legitimate health, safety, environmental, consumer, and
employment opportunity laws and regulations.

Again, T urge you to support inclusion of these amendments in this or any fuvere

international trade bill,
Sincerely,
— f
AT -
Eliot Spitzer
pa'd
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