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JURISDICTIONAL STATEMENT

Petitioners seek review of the National Highway Traffic Safety

Administration’s amendments to Federal Motor Vehicle Safety Standard No. 208.

49 CFR § 571.208.  The Department of Transportation is responsible for issuing

motor vehicle safety standards under 49 USC § 30111.  This Court has jurisdiction

under 49 USC § 30161(a).  The Department of Transportation published an order

in the Federal Register on December 18, 2001, adopting amendments to Standard

208 as a final rule and denying relevant petitions for reconsideration of the interim

rule.  See Record Excerpts (“RE”), Tabs 7 (65 Fed. Reg. 30,680) and 8 (66 Fed.

Reg. 65,375).   Petitioners filed their petition for review with this Court on

February 15, 2002.

On  September 3, 2002, the Appellate Commissioner denied Respondent’s

motion to dismiss or transfer this action without prejudice to Respondent renewing

its arguments in its merits brief.  The Commissioner also directed the parties to

address two specific issues in their the briefs.  Part I of the argument below

addresses those issues. 

ISSUES PRESENTED FOR REVIEW

Since the 1970s, the National Highway Safety and Traffic Administration

(“NHTSA”) has evaluated the protection afforded by air bags by using a crash

dummy to simulate the injuries that would be sustained by a median-sized adult
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male when a vehicle is crashed into a rigid barrier at 30 mph.  In 1998, Congress

directed the Secretary of Transportation to revise the safety standard that includes

this crash test to “improve occupant protection for occupants of different sizes . . .

while minimizing the risk to infants, children, and other occupants from injuries

and deaths caused by air bags, by means that include advanced air bags.”  This case

presents the following issues:

1. Under 49 USC § 30161(a), which provides that “a person adversely

affected by an order prescribing a motor vehicle safety standard” may petition for

review by filing a petition “not later than 59 days after the order is issued”:

(A) Is a standard “issued” for purposes of computing the time for

petitioning for review on the date that the agency designates as the date

“issued,” or when the rulemaking process is completed by publication in the

Federal Register?

(B) Is the ability to petition for review limited to persons who were

parties to the petitions for reconsideration that preceded the agency’s order?

2. Did NHTSA violate the statutory mandate to “improve occupant

protection” when it reduced the maximum test speed for unbelted barrier crash

tests from 30 mph to 25 mph, thereby allowing manufacturers to degrade the

protection that vehicles currently provide to unbelted adults and teenagers in

crashes that are similar to a frontal crash into a barrier or oncoming vehicle?
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3. Are NHTSA’s stated reasons for allowing manufacturers to reduce the

protection provided to adults in frontal crashes arbitrary and capricious because

NHTSA’s explanation runs counter to the evidence, because NHTSA assumed that

manufacturers will voluntarily maintain or improve air bag performance despite the

less stringent crash test, or because the agency relied on unsubstantiated

“uncertainties” concerning future implementation of the standard?

STATEMENT OF THE CASE

Petitioners seek review of amendments to Federal Motor Vehicle Safety

Standard No. 208, promulgated through notice and comment rulemaking pursuant

to a 1998 statute. See Statutory Appendix at A-1, Pub. L. 105-178, title VII, §

7103, 112 Stat. 465, June 9, 1998 (set forth as a note to 49 USC § 30127). 

Respondent published a Notice of Proposed Rulemaking in 1998, RE 2, 63 Fed.

Reg. 49,958, and a supplemental notice in 1999, RE 2, 64 Fed. Reg. 60,556, before

issuing amendments identified as final and “interim” rules in May 2000.  RE 7, 65

Fed. Reg. 30,680.   In June 2000, auto manufacturers and others, including

petitioners Public Citizen and the Center for Auto Safety, petitioned for

reconsideration and the agency reopened the administrative record.  RE 8, 66 Fed.

Reg. at  65,377-79; RE 9, Docket Entries.  In December 2001, NHTSA granted

portions of some of the petitions for reconsideration and modified some of the May

2000 regulations.  Id. at 65,376.  
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STATEMENT OF FACTS

By mid-1998, the Department of Transportation's statistics showed that air

bags had saved about 3,000 lives since 1987.  See Docket No. 1998-4405-2,

Preliminary Economic Assessment, at II-2.  NHTSA projected that, if air bags were

installed in all vehicles, they would save over 3,200 lives every year.  Id. II-2, 3. 

However, NHTSA had also identified 105 cases since 1990 in which the

deployment of an air bag had caused a fatal injury.  RE 2, 63 Fed. Reg. 49,961.

Congress responded in 1998 by directing NHTSA to amend its rules by

March 2000 so that new vehicles would “improve” protection for occupants of

different sizes and minimize the risk of injury to the groups most at risk from air

bag deployment.  During the course of NHTSA’s rulemaking to fulfill this

mandate, the agency found that the auto manufacturers’ arguments against the

longstanding crash test used to measure the protection of unbelted occupants in 30

mph collisions with a rigid barrier were contradicted by the agency’s data.  In

particular, the agency found that (i) current vehicles, designed to meet a 30 mph

crash test, provide significantly more protection for occupants than would be

provided if vehicles were designed to meet a lesser standard; and (ii) the

manufacturers’ claim that relaxing the 30 mph crash test was necessary to prevent

injuries from air bag deployment was erroneous.   In March 2000, NHTSA drafted

a final decision that emphasized the importance of retaining the 30 mph maximum
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test speed to maintain safety.  Two months later, however, the agency rewrote the

draft to announce a different conclusion.  Rather than improve or even maintain the

performance of current air bags in the crash test that measures injuries to median-

sized adult males, NHTSA has allowed manufacturers to lower the level of

protection measured in crash tests by reducing the maximum crash test speed to 25

mph — a change that could result in hundreds of additional fatalities from

automotive collisions.

I. CONGRESS’ 1998 MANDATE TO IMPROVE OCCUPANT
PROTECTION.

A. Initial Efforts to Erode Standard 208's 30 mph Crash Test.

The Department of Transportation first issued standards for air bag

performance in 1970 when it amended Standard 208 to require manufacturers to

install air bags or other “passive” protection devices that would protect occupants

from death or serious injury in a 30 mph crash into a rigid barrier, a crash that is

“equivalent to a head-on collision with an identical vehicle with both vehicles

traveling 30 miles per hour.”  35 Fed. Reg. 16927 (1970); see also 36 Fed. Reg.

1600 (1971).  Approximately half of all fatalities in frontal crashes occur in crashes

in which the change in velocity is below 30 mph, and about half occur in crashes in

which the change in velocity is above 30 mph.  See RE 2, 64 Fed. Reg. at 

60,571-76.   The Department’s 1970 notice adopting the 30 mph standard noted
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that “[i]t is anticipated that as crash protection technology advances, the test speeds

at which protection must be offered will be raised by future amendments to 40

miles per hour.” 35 Fed. Reg. 16,927.

For the next thirteen years, Standard 208 was besieged as the “automobile

industry waged the regulatory equivalent of war against the airbag.” Motor Vehicle

Mfrs. Ass’n v. State Farm Mutual Ins. Co., 463 U.S. 29, 49 (1983).   The industry’s

assault on Standard 208 eventually led to the State Farm decision, in which the

Supreme Court found that NHTSA had acted arbitrarily in rescinding a passive

restraint requirement based on the 30 mph crash test when manufacturers opted to

install detachable automatic seat belt technologies that were less effective than air

bags.  Id. at 46.  On remand, NHTSA did not mandate air bags but, instead,

required manufacturers to install some type of passive restraint (air bags or

automatic seat belts) that would meet specified performance requirements in a 30

mph crash test. 49 Fed. Reg. 28,962 (1984).  NHTSA expressly rejected General

Motor’s proposal to reduce the test speed from 30 to 25 mph.  Id. at 28,995.  

In 1991, Congress directed NHTSA to amend Standard 208 to require that

all passenger cars and light trucks meet occupant protection requirements through

air bags. 49 USC § 30127(b).  NHTSA implemented this directive in 1993 with

regulations that required that every passenger car manufactured after September 1,
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1997, have an air bag and satisfy the occupant protection requirements of the 30

mph barrier crash test. 58 Fed. Reg. 46,551 (1993).

Standard 208 sets forth injury criteria measured on test dummies that are

designed to simulate injuries to an adult male of median size (“50th percentile

male”).  See  RE 2, 63 Fed. Reg. at 49,960.   A vehicle’s ability to satisfy Standard

208 does not depend on the performance of the air bag alone, but on whether the

vehicle as a whole, when crashed into a barrier, adequately limits the injuries to the

crash dummy. Id. at 49,964.  Thus, the manner in which the vehicle absorbs the

impact of a crash, the cushioning provided by the vehicle interior, and the presence

of other protective features are factors in whether a vehicle meets the Standard. 

For example, a front end that absorbs the energy of the crash enhances a vehicle’s

ability to meet Standard 208, but if a vehicle is “stiff,” the air bag must play a

larger role in protecting occupants from the injuries measured by Standard 208. 

The 1993 Standard requires that manufacturers certify that, when tested with both

belted and unbelted test dummies, the vehicle satisfies injury criteria during rigid

barrier crashes at any speed up to and including 30 mph and at any angle up to ±30

degrees from the perpendicular.  49 CFR § 571.208 S5 (1994).

An air bag must inflate quickly enough to prevent a passenger from striking

the interior of the vehicle, an interval that is faster than the blink of an eye.  The

force of the air bag inflating in such a short time can injure occupants who are in
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close proximity to the air bag.  The risk of such injuries can be reduced by

moderating the inflation power and/or by making host of other design changes that

reduce air bag injuries, such as modifying fold patterns, adding venting or tethers,

or changing the crash speed at which air bags deploy. See RE 2, 63 Fed. Reg. at

49,964; RE 4, Air Bag Technology, pp. 3-9.  Because Standard 208 is a

performance standard, these design characteristics are determined by

manufacturers and some designs ignore or exacerbate the risk of air bag

deployment.  For example, an air bag that deploys “horizontally,” directly into the

passenger, is more likely to deliver a punch that can seriously injure a passenger

than an air bag that initially deploys at a vertical angle, up from the dashboard.  An

air bag that is installed on the surface of the steering wheel is more likely to injure

the driver when it deploys than one that is recessed into the steering column.  Air

bags designed to deploy in a “single stage,” delivering all of the force of the

inflation at once, present higher risks to occupants than “multi-stage” air bags in

which the force of deployment is graduated.  Multi-stage bags can be designed so

that the timing and/or force of deployment depends on the severity of the crash, the

seat’s position, the size of the passenger, or whether the passenger is wearing a

safety belt.  See RE 7, 65 Fed. Reg. at 30743-44 (describing sensor and other

technologies). The risks presented by poor air bag designs are particularly



 The industry has long been aware of these design issues and NHTSA1

identified a variety of them in its notices concerning air bags.  See 42 Fed. Reg.
34,289, 34,293-94 (1977); 56 Fed. Reg. 26,036 (1991); RE 5, Draft Rule at 49-51
(summarizing NHTSA prior notices concerning air bag injuries).

9

significant for children and occupants of small stature who are leaning forward at

the instant of the crash (referred to as “out-of-position”).1

The automotive industry seized on reports of fatalities and injuries from air

bags to argue that the 30 mph crash test should be replaced with a less stringent

test.   In 1995, Ford urged NHTSA to lower the crash test speed from 30 to 25 mph

for unbelted dummies, and to raise the speed for belted dummies to 35 mph,

arguing that this modification would allow manufacturers to reduce injuries.  60

Fed. Reg. 56,554, 56,556 (1995).  NHTSA requested comments on the Ford

proposal and, more generally, steps that could be taken to reduce air bag injuries by

modifying folding patterns, deployment distances, crash sensors and other aspects

of air bag designs.  Id.  The following year, the American Automobile

Manufacturers Association (AAMA) petitioned NHTSA to replace the 30 mph

crash test with a “sled test” in which a vehicle is mounted on a sled and stopped

quickly, but not actually crashed.  62 Fed. Reg. 807, 821 (1997).  NHTSA

estimates that a sled test at 30 mph is roughly equivalent to a barrier crash test at

22 to 25 mph. RE 3, 64 Fed. Reg. 60,598.  Because the sled test does not measure a

vehicle’s performance in an actual crash, it is not a reliable method of measuring
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the protection actually afforded in a crash.  See id. at  60570; RE 2, 63 Fed. Reg. at

49,971, 49,984. 

B. NHTSA’s  Plan and Congress’ Response.

In November 1996, NHTSA announced its plan to address injuries caused

by air bags.  To provide a long-term solution, NHTSA planned to amend Standard

208 to phase in advanced air bag technologies and establish new performance

requirements to minimize risks.  RE 1, 62 Fed. Reg. at 12,961-62.  The agency

concluded that it was realistic to expect manufacturers to implement more

advanced air bag designs throughout their fleets by September 1, 2001.  Id. at

12,969.  To address air bag risks in the interim, NHTSA announced a series of

measures that included warnings, public education, enforcement actions and

temporary rule amendments.  Id. at 12,961-62.  The temporary amendments

included adding a new section in Standard 208 to permit manufacturers to use a 30

mph sled test as an alternative to the 30 mph crash test for vehicles manufactured

between the date of the temporary amendment and September 1, 2001.  Id. at

12,974. 

In adopting the temporary alternative, NHTSA rejected the manufacturers’

argument that the sled test should be made permanent.  Id. at 12967-68. The sled

test was “a temporary measure” designed to facilitate depowering “to respond

rapidly to the risk of air bag activation in low speed crashes,” while equal or
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superior alternatives that did not have the “adverse safety tradeoffs” of depowering

were being implemented.  Id. at 12,966-67.  NHTSA acknowledged that

depowering could result in less protection for occupants in higher speed crashes,

especially passengers of above average size and weight.  Id. at 12,964.  The agency

emphasized that this temporary alternative was not based on the conclusion that the

potential increase of injuries high-speed collisions would be balanced by decreased

injuries from air bag deployment, but was motivated by its belief that immediate

steps were needed to “maintain the public acceptability of air bags” in the long

term.  Id. at 12,970.  The sled test was acceptable on a temporary basis because it

“reduces the time and cost of doing certification testing” and would allow

manufacturers to make changes in air bags immediately.  Id. at 12,965.  NHTSA

refused to allow manufacturers to design new air bags with the expectation that the

sled test would apply indefinitely because “there is no need to permanently reduce

Standard No. 208's performance requirements to enable manufacturers to fully

address the adverse effects of air bags.” Id. at 12,965.  

Although NHTSA had announced that it would issue its proposal for

permanent changes to Standard 208 in early 1997, id. at 814, it did not do so.  In

June 1998, Congress intervened by imposing both a standard and a schedule for

this rulemaking.  Congress directed NHTSA to conduct a rulemaking “to improve

occupant protection for occupants of different sizes, belted and unbelted . . . while
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minimizing the risk to infants, children, and other occupants from injuries and

deaths caused by air bags, by means that include advanced air bags.” Pub. L. 105-

178, title VII, § 7103(a), 112 Stat. 465-66 (1998).  The statute required NHTSA to

issue a proposed rule by September 1, 1998, and a final rule by September 1, 1999,

but permitted the Secretary to extend the date for the final rule until March 1, 2000.

Id. § (a)(2).  The final rule must implement the improved Standard 208 “in phases

as rapidly as practicable,” with the first phase beginning between September 1,

2002 and September 1, 2003.  Id. § (a)(3).  If the phase-in does not begin until

September 1, 2003, the final rule must still be “fully effective” by September 1,

2006, so that all vehicles manufactured after that date meet the improved standard. 

Id. § (a)(3).  Congress also provided that the temporary sled test alternative “shall

remain in effect unless and until changed by” the rulemaking to improve air bags. 

Id. § (a)(4).

II. NHTSA’S REVISED STANDARD 208.

A. Notice of Proposed Rulemaking.

NHTSA’s proposed rules reaffirmed its commitment to Standard 208's

“longstanding” 30 mph barrier crash test, observing that these “test requirements

have been an integral part of the standard’s automatic crash protection

requirements and have resulted in enormous savings of lives.”  RE 2, 63 Fed. Reg.

at 49,970.  The agency concluded that “the current requirements of Standard No.
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208 are under-inclusive and need to be upgraded.”  Id. at 50,017.  To accomplish

this goal, NHTSA proposed to require that manufactures “show that the air bags in

their vehicles provide protection to small stature occupants as well as to average

size males,” by passing the 30 mph barrier crash test with unbelted and belted

dummies modeled on 50th percentile males, and passing the same 30 mph crash

tests with dummies modeled on 5th percentile adult females. Id. at 49,968, 49,970. 

The proposed rule also introduced an additional crash test using 5th percentile

adult female dummies in a 25 mph “offset deformable barrier crash” in which one

side of the vehicle’s front-end is crashed into a barrier that absorbs some of the

crash energy. Id. at 49,972; RE 7, 65 Fed. Reg. at  30,738-39 (defining and

illustrating terms).  In addition to these crash tests, manufacturers would be

required to adopt one or more of a number of design features to minimize the risk

caused by air bags to infants, out-of-position children, or other out-of-position

occupants in low speed crashes.  These risk minimization requirements could be

satisfied by, for example, installing sensors that prevent air bag deployment if a

seat is occupied by a child or by an infant safety seat.  RE 2, 63 Fed. Reg. at

49,969-70, 49,973-76.  New injury criteria and performance limits were also

proposed. Id. at 49,976.  The temporary sled test would be eliminated as the new

tests were phased in.
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NHTSA, once again, rejected the manufacturers’ plea that the 30 mph crash

test be replaced with a sled test.  Id. at 50,018.  The agency found that the

industry’s argument that retention of the sled test was necessary to obtain the

“benefits of depowered bags,” was unfounded because other technologies provide

the “benefits” of depowering without undermining the protection of occupants in

high-speed crashes.   Id. at 12,967.  In addition, the limited data available indicated

that the 30 mph test was not a barrier to depowering because “many, perhaps most,

vehicles with depowered air bags continue to meet Standard No. 208's unbelted

barrier test requirements by wide margins.” Id. at 50,019-20.

B. Supplemental Notice of Proposed Rulemaking.

In October 1999, NHTSA disclosed that the manufacturers had met with the

agency in August to lobby for a new proposal.  See Docket No. 1998-4405-158.  In

place of their unsuccessful proposal for a permanent sled test, the manufacturers

urged that NHTSA reduce the test speed for the unbelted rigid barrier crash tests

for 50th percentile adult male dummies and 5th percentile female dummies from

30 mph to 25 mph. RE 3, 64 Fed. Reg. at 60,560, 60,568-69.  A few months later

NHTSA issued a “Supplemental” Notice of Proposed Rulemaking requesting

comments on several alternative combinations of crash test requirements, including

an alternative in which the speed for the unbelted rigid barrier crash tests would be

established at a speed “within the range of” 25 to 30 mph. Id. at 60,577.  The
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notice specifically requested comment on the possibility that NHTSA would

“reduce temporarily the severity” of the 30 mph rigid barrier test by initially

adopting a maximum speed of 25 mph, and increasing the test speed to 30 mph at a

later date. Id. at 60,581-82.

The supplemental notice also rebutted the comments opposing the 30 mph

unbelted barrier test.   First, NHTSA disputed the contention that this test is “not

representative of typical crashes,” with statistics showing that about half of

fatalities in frontal crashes occur in crashes that are more severe than a 30 mph

rigid barrier crash. Id. at 60,571-75.  “Given that Standard No. 208's unbelted crash

test requirements are intended to save lives, we disagree that 48 km/h (30 mph)

rigid barrier crashes are unrepresentative of the kinds of crashes in which we are

seeking to ensure protection.” Id. at 60,575.  NHTSA’s assessment of the effect of

adopting a 25 mph rigid barrier test (coupled with a 35 mph belted test) indicated

“that 214 to 397 lives saved by pre-[model year] 1998 air bags would not be

saved” under the less-stringent 25 mph test. Id. at 60,597.

Second, in response to the argument that the 30 mph test would require the

manufacturers to return to using “overly aggressive” air bags, the Supplemental

Notice observed that “the proposed test requirements are achievable by a number

of vehicles even though they were not designed to comply with those

requirements.” RE 3, 64 Fed. Reg. at 60,580.  In particular, NHTSA had tested 13
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vehicles placed on the market after Standard 208 was modified to facilitate

depowering and found that 12 passed all the proposed injury criteria for a 50th

percentile male, even at an unbelted rigid barrier test speed of 30 mph. Id. at

60,576.   These vehicles represented a range of sizes and types and included sport

utility vehicles.  Id.  Many passed the crash test “by wide margins,” even though

they were not designed to meet the new injury criteria proposed by NHTSA.  Id.  

NHTSA also found that three of four vehicles that it tested passed its proposed

unbelted crash test using 5th percentile female dummies, even though these

vehicles were not designed to meet these requirements.  Id. at 60,580.  NHTSA

challenged opponents of the 30 mph standard to explain, with test data and

analysis, why vehicles could not be designed to comply with the 30 mph crash test

injury criteria for 50th percentile males within the regulatory phase-in period,

“[g]iven that available test data indicate that some vehicles already meet or exceed

the injury criteria.” Id. at 60,582.

C. The Draft Rule.

On March 1, 2000, NHTSA delivered a draft of its final rule to the Office of

Management and Budget pursuant to the regulatory review provisions of Executive

Order 12,866, § 6(a)(3)(E).   See RE 5, Advanced Air Bag Final Rule as Submitted

to OMB for Review (“Draft Rule”).  The Draft Rule rejected the manufacturers'

argument that 25 mph should replace 30 mph as the maximum test speed for the
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barrier crash test for 50th percentile males.  Instead, it endorsed a two stage rule in

which 25 mph would be the maximum test speed for the first three years following

the initial effective date, and the test speed would increase to 30 mph during the

second stage, which would last until 2010.  

NHTSA’s reasons for rejecting 25 mph as a long-term standard echoed its

statements in the 1998 and 1999 notices.   First, the Draft Rule concluded that a 25

mph test speed would not improve occupant protection, but would degrade

Standard 208 and cost lives.  Because "50 percent of vehicle occupant fatalities

occur in crashes over” 30 mph, “many occupants, particularly larger occupants,

would not be adequately protected in higher speed crashes" if air bags were

designed to meet 25 mph crash test.   RE 6, Draft Rule at 22.  NHTSA estimated

that 248 to 413 lives could be lost annually if the air bags were designed to a 25

mph unbelted barrier crash test standard. Id.  The data in the rulemaking record

"indicate that the vast majority of vehicles” with air bags redesigned after the test

sled alternative was introduced still provide protection that satisfies the 30 mph

barrier test.  Id. at 108.  To ensure that future air bags perform as current ones,

Standard 208 should require compliance with the 30 mph barrier test because “[a]

lower standard would allow a degradation of performance." Id.   

Second, the data also show that vehicles can be designed to meet the 30 mph

rigid barrier test for both 50th percentile adult male dummies and 5th percentile
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adult female dummies while also meeting the rule’s requirements for injury

minimization. Id. at 128.  “In fact, all of the requirements of today's final rule can

be met using technologies that are already on the road or are soon to be on the

road; no major technological breakthroughs are needed.”  Id. at 141.

D. The Interim and Final Rules.

On May 5, 2000, two months after submitting the Draft Rule to OMB,

NHTSA announced that it had reversed field and decided to allow manufacturers to

degrade the occupant protection measured by the unbelted barrier crash test.  For

the phase-in period covered by the statutory mandate to improve occupant

protection (September 1, 2003-September 1, 2006), NHTSA’s final rule reduces

the maximum speed in the rigid barrier crash test for unbelted 50th percentile adult

male and 5th percentile female dummies to 25 mph. RE 7, 65 Fed. Reg. at 30,685. 

During this period, the protection of belted occupants is measured by belted crash

tests for these same two dummies at 30 mph. Id.  The rule also provides for a

second phase-in period that begins after the period covered by the statute.  During

this period the speed for belted tests is increased to 35 mph.  Id. at  30,719. 

However, NHTSA declined to increase the 25 mph unbelted test speed during the

second phase-in period and, instead, labeled this part of the rule an “interim rule”

that might be changed after a “multi-year” effort to collect data and another notice

and comment rulemaking. Id. at 30,680, 30,685.  NHTSA abandoned many of the
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additional tests and criteria that it had proposed in 1998, but the final rule includes

a deformable barrier test for the 5th percentile female dummies and design

requirements to minimize risks to infants, children and small occupants that are

similar the 1998 proposals.  Id. at 30,690-91, 30,696.

NHTSA did not rely on new data to justify its decision to lower the

maximum speed for unbelted tests from 30 to 25 mph.  Statistics on injuries and

fatalities included in NHTSA’s final assessment of the rule show that the

population affected by changes in the 30 mph crash tests is so large that achieving

the greatest safety benefits requires "the strictest test regime for the high speed

tests." Docket No. 00-703-2, Final Economic Assessment at V-19, 20.  78% of

crash fatalities and injuries involve persons for whom the 50th percentile adult

male dummy (rather than the 5th percentile female dummy) is assumed to be best

measure of occupant protection.  Id. at VI-9.  The number of projected fatalities for

which the 30 mph barrier crash tests with a 50th percentile male provides the best

measure of protection is more than sixty times the number of projected fatalities

associated with injuries to infants, children and out-of-position adults. Id. at VI-12

(target population for fatalities for 50th percentile male crash test is 12,116

compared to 187 for all risk minimization tests).  Moreover, if the test speed is

lowered to 25 mph, the percentage of fatal crashes that occur at speeds higher than

the maximum test speed jumps from 50% to 70%.  RE 6, Draft Rule at 116-17. 
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The unbelted crash test is critical to providing protection in these accidents because

nearly half of all occupants in fatal crashes are unbelted adults or teenagers.  RE 7,

65 Fed. Reg. at 60,740.   NHTSA also reaffirmed its earlier conclusions that most

current vehicles satisfy the 30 mph test standard and that the air bags designed to

just meet the less stringent, 25 mph test would significantly reduce the protection

provided to unbelted teenage and adult occupants in high speed crashes. Id. at

30,687, 30,700, 30,735.   

Nonetheless, NHTSA observed that there may be “trade-offs” involved in

satisfying the test requirements for 50th percentile adult males while

simultaneously satisfying the new tests for 5th percentile adult female dummies,

and the risk minimization requirements for infants, children and other occupants.

Id. at 30,687-88.  Because NHTSA was uncertain how manufacturers would

address these trade-offs, it concluded that it was preferable to permit manufacturers

to reduce the protection for median-sized occupants and allow them to “focus their

resources and compliance efforts” on meeting the risk minimization requirements. 

Id. at 30,687. NHTSA said it chose this approach because it would minimize the

“uncertainty for the occupants who have been the most at risk.” Id.

NHTSA said that it was “unlikely” that manufacturers would take advantage

of the 25 mph test to“significantly” depower air bags to minimally comply with

this standard -- but the agency acknowledged that the rule permitted manufacturers



21

to do so and that hundreds of additional lives would be lost in fatal crashes if this

occurred.  Id. at 30,689.  To justify the reduced test speed, NHTSA assumed that

manufacturers would voluntarily improve the overall performance of current air

bags and that they would even improve crash performance in situations that are not

addressed by Standard 208. Id. at 30,688-89.  Finally, the agency stated that its

estimates showed that, although the 25 mph crash test will provide less protection

than the 30 mph crash test, air bags designed for the 25 mph crash tests would

provide a higher level of safety than bags designed to minimally comply with a 30

mph sled test. Id. at 30,689.

During the next eighteen months, NHTSA considered petitions for

reconsideration.  In a December 2001 order, captioned "Final rule; response to

petitions for reconsideration,” the agency granted portions of some of the petitions

for reconsideration and revised the regulations, but rejected arguments that it

should change the maximum unbelted crash test barrier test speed back to 30 mph. 

RE 8, 66 Fed. Reg. 65,376.   Of particular relevance here, NHTSA rejected the

suggestion that it carve out the vehicles that it had identified as presenting

uncertainties regarding compliance (e.g., SUVs and light trucks) for special

treatment and restore the 30 mph test for other vehicles.  RE 8, 66 Fed. Reg. at

65,379-80.  NHTSA responded that the challenges posed by these vehicles were

just one of several considerations identified in its decision. Id. at 65,380.



22

SUMMARY OF ARGUMENT

I.

NHTSA’s procedural objections to the timing and the Circuit in which this

petition has been filed are without merit.  Petitioners’ request for review in this

case is timely because it was filed not later than 59 days after December 18, 2001,

when NHTSA published its final rule and response to petitions for reconsideration. 

This Court and other Circuits have consistently recognized that the time for

challenging an agency order does not begin to run until the agency has published

its decision or given adversely affected parties actual notice.  NHTSA’s claim that

the time to petition began twelve days before the agency’s order was published is

contrary to this principle and is not supported by any precedent.

This petition is properly presented in this Circuit because the four California

petitioners are persons adversely affected by NHTSA’s December 2001 order. 

NHTSA’s theory that petitions for judicial review may only be brought by persons

who participated in the administrative reconsideration petitions that preceded the

revised order is not supported by any case and is contrary to the statutory language,

which, unlike the Hobbs Act, provides that a petition may be filed by an adversely

affected “person” — not just a “party.”    Moreover, because it would be wasteful

to require parties to pursue judicial review of agency rules that are subject to
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reconsideration, the law recognizes that the deadline for seeking review is

postponed when an agency is entertaining timely requests for reconsideration.

II.

NHTSA’s decision to reduce the maximum test speed for the rigid barrier

crash test to 25 mph is contrary to the Act’s statutory mandate to “improve”

occupant protection.  As NHTSA acknowledges, the new standard permits

manufacturers to degrade the performance of current air bags in a manner that

could result in hundreds of fatalities and an untold number of injuries each year. 

Congress recognized that it was possible to both improve occupant protection

under Standard 208 and minimize risk to children and other groups by correcting

design flaws and using advanced air bags.  The statutory mandate does not permit

the agency to sacrifice the protection afforded by Standard 208 to make it easier for

manufacturers to meet the statute’s risk minimization requirements.  NHTSA’s

observation that the standard it adopted requires better performance than that

which would be required if vehicles were minimally designed to meet a 30 mph

sled test is irrelevant because NHTSA itself refused to lower Standard 208 to that

level when it rejected the manufacturers’ requests that the sled test be made

permanent.
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III.

NHTSA’s decision is also arbitrary and capricious under Motor Vehicle

Mfrs. Assn. v. State Farm Mutual Ins. Co., 463 U.S. 29 (1983).  First, NHTSA’s

own findings refute its contention that allowing manufacturers to degrade the

protection that air bags provide in 30 mph crashes into a rigid barrier serves the

best overall interests of safety.   The 30 mph barrier crash test for 50th percentile

males is the test that best measures the protection a vehicle affords for a significant

portion of accidents that result in fatal and serious injuries.  Consequently,

allowing vehicle manufacturers to degrade the current performance of air bags in

these accidents could significantly increase fatalities in high-speed crashes. 

Overall safety is not served by increasing the risk of fatalities in high-speed

crashes unless failing to lower the test speed to 25 mph could result in injuries of

equal or greater severity and numbers.  NHTSA found no evidence of a risk that

would offset the increased risk from degrading the unbelted barrier crash test, and

its findings confirm that technologies that are already available allow

manufacturers to minimize risks without sacrificing the protection that vehicles

currently provide in high-speed crashes. 

Second, the decision is tainted by consideration of impermissible factors.

NHTSA assumed that manufacturers will voluntarily maintain or improve

occupant protection and this assumption is critical to its decision.  The statute,
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however, directs NHTSA to improve occupant protection by rulemaking, not by

hoping that the industry will improve protection on its own volition.  This statute is

not satisfied by relying on the regulated parties to maintain safety particularly

where, as NHTSA acknowledges, economic incentives favor reducing occupant

protection.

Third, NHTSA has acted unreasonably by reducing the maximum test speed

based on “uncertainties” about how air bag improvements will be implemented

even though it has no evidence that these uncertainties warrant such an action.

Uncertainty about how regulatory requirements will be implemented is inherent in

prospective regulation and performance standards.  An agency may not invoke

uncertainty as a basis for rescinding standards without concrete evidence to show

that the uncertainties are substantial enough to justify such action.  See State Farm,

463 U.S. at 51-52.  NHTSA’s own findings show that the “uncertainties” that it has

identified are not significant because the technology to improve air bags so that

they satisfy the rule’s new requirements, without reducing current protection, is

already available. 

Finally, because the final rule does not restore the 30 mph maximum text

speed, even in the second-phase of the requirements covered by this rule, the rule is

equivalent to permanent degradation of Standard 208’s 30 mph unbelted barrier

crash test.   There is no justification for this such an action because  manufacturers
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are required to have made the design changes necessary to minimize risk and pass

the additional crash tests for unbelted crashes before the second-phase even begins.

STANDARD OF REVIEW

Motor Vehicle Safety Standards are subject to review under the standards set

forth in the Administrative Procedure Act, including review for compliance with

statutory mandates and arbitrary and capricious review. State Farm, 463 U.S. at 41;

Chrysler Corp. v. Department of Transportation, 472 F.2d 659, 669-70 (6th Cir.

1972). 

ARGUMENT

I. THIS PETITION IS TIMELY AND IS PROPERLY PRESENTED IN
THIS CIRCUIT.

A. The Time for Filing the Petition for Review Is Properly Measured
from Public Disclosure

Petitioners filed their petition for review in this Court fifty-six days after

December 18, 2001, the date that NHTSA’s Final Rule and response to petitions

for reconsideration were published in the Federal Register and released in the

rulemaking docket.  See RE 9, Docket No. 2001-11110.  Calculated from the date

of publication, the petition is well within period allowed under 49 USC § 30161,

which  provides that the petition “must be filed not later than 59 days after the

order is issued.” 49 USC § 30161.  NHTSA, however, claims that this period began

to run twelve days before publication because the agency listed December 6 on the



27

last page of the December 2001 order opposite the words “Issued on.”  RE 8, 66

Fed. Reg. at 65,421.

  This Court and other Circuits have repeatedly rejected such arguments,

finding that the period for seeking review does not begin until the agency’s order is

“complete” and the agency has published or otherwise given notice of the order to

adversely affected parties. City of Gallup v. FERC, 702 F.2d 1116, 1123 (D.C. Cir.

1983); Chem-Haulers, Inc. v. United States, 536 F.2d 610, 616 (5th Cir. 1976)

(“the period should run from the time when the order appealed is final, complete,

and a matter of public record”).  Indeed, the principle that an agency order is not

“issued” until it is made public was established over fifty years ago when the

Supreme Court observed that an agency order “cannot be said to have been issued

for the purpose of defining rights and the seeking of reconsideration by an

aggrieved person if its substance is merely in the bosom of the Commission.” 

Skelly Oil Co. v. Phillips Petroleum Co., 339 U.S. 667, 676-77 (1950).  

Two Court of Appeals’ decisions have construed statutes that, like 49 USC §

30161, provide for a period of review after an agency order is “issued.”  Both

courts have rejected the government’s claims that this language should be

interpreted so that the time for challenging regulations begins to run before they

are published. See Florida Manufactured Housing Ass’n, Inc. v. Cisneros, 53 F.3d

1565, 1573-75 (11th Cir. 1995); Southern Pacific Pipe Lines, Inc. v. United States
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Dep’t of Transportation, 796 F.2d 539, 540 n.1 (D.C. Cir. 1986).  This Court

reached a similar result under a statute that provided that the statutory period began

after regulations “are promulgated.” Northwest Environmental Defense Center v.

Brennen, 958 F.2d 930, 934 (9th Cir. 1992).  The Court observed that the agency’s

position that the time began to run when the regulations were filed at the Office of

the Federal Register (“OFR”), rather than when the regulations were published in

the Federal Register, violated the provision of the APA that specifies that, unless

the petitioner had actual notice of the regulation, the petitioner “‘may not in any

manner be required to resort to, or be adversely affected by’ the Regulations prior

to the date of publication.” 958 F.2d at 934 (quoting 5 USC § 552(a)(1)).  

This Court’s conclusion that the APA requires that the time for seeking

review of generally applicable rules not begin before publication is equally

applicable to 49 USC § 30161.  Indeed, NHTSA’s claim here would permit the

agency to frustrate Congress’ direction that adversely affected parties have 59 days

to seek review.  It is not clear what, if any, event took place on December 6, or if

NHTSA arbitrarily designated this date as the date the rule was “issued.” 

NHTSA’s regulations do not describe or define what date is to be listed as the

“issued” date for regulations.  In this instance, the date chosen by the agency would

have the effect of reducing the time to petition by more than one-fifth.  Nothing in

NHTSA’s regulations precludes the agency from going further and selecting a date
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that cuts the time for petitioning for review in half, or reduces it to a few days.  As

the Fifth Circuit observed in rejecting a claim similar to NHTSA’s theory here, the

agency should not have “the power to insulate its orders from judicial scrutiny”

and “it would be incongruous” for the court to hold that the time in which

aggrieved parties may seek judicial review varies depending on how long the

agency delays in notifying the public or serving its decisions on the parties.  Chem-

Haulers, 536 F.2d at 616; see also Florida Manufactured Housing, 53 F.3d at 1574

(agency should not have “the power to manipulate the jurisdiction of the federal

courts”). 

NHTSA has argued that these precedents are distinguishable because it

announced in a 1995 Federal Register notice that it does not interpret the statutory

term “issued” to be synonymous with publication. 60 Fed. Reg. at 63,650.  This

contention does not withstand scrutiny.  To begin with, it is contrary to Supreme

Court precedent.  In Skelly Oil, the Supreme Court held that even though Congress

had specifically granted the ICC some discretion in defining when an order is

issued, the agency could not divorce the beginning of the time to petition from

disclosure of the agency’s order.  379 U.S. at 676-77.   Similarly, the concern with

public notice that underlies Northwest Environmental and other decisions is not

cured simply because the agency has announced its view that a regulation may be

“issued” before it is published.
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Moreover, NHTSA’s regulations do not define when an order is “issued” or

state that the time to petition for judicial review runs from that date.  Instead, the

regulations state that the period for seeking judicial review “will commence at the

time that the agency takes final action upon the petition for reconsideration.”  49

CFR § 553.39 (italics added).   The order at issue here was not “final” until

publication.  NHTSA’s regulations provide that if the Administrator adopts a rule,

“it is published in the Federal Register unless all persons subject to it are named

and personally served.”  49 CFR § 553.29.  The regulations governing the

publication in the Federal Register provide that an agency may withdraw or revise

a document anytime before it is published.  1 CFR § 18.13.   In Kennocott Utah

Copper Corp. v. Dep’t of the Interior, 88 F.3d 1191, 1206 (D.C. Cir. 1996), the

District of Columbia Circuit concluded that, because of these procedures, agencies

are not bound by rules delivered to the OFR if they withdraw them before

publication.   But a document cannot be “final” if it is subject to revision solely at

the agency’s discretion.  Thus, the December 2001 order was not published or

“final” until it appeared in the Federal Register on December 18, 2001.  NHTSA’s

contention that the rule was “issued” before it was final or published should be

rejected.



 NHTSA’s December 2001 order reopened issues addressed in the May2

2000 order because it granted several requests for reconsideration and modified the
regulations set forth in the May 2000 order in substantive ways.  See RE 8, 66 Fed.
Reg. at 65,379.  Where an agency “reopens a proceeding for any reason and, after
reconsideration, issues a new and final order setting forth the rights and obligations
of the parties, that order — even if it merely reaffirms the rights and obligations set
forth in the original order — is reviewable on its merits.” Locomotive Engineers,
482 U.S. at 278.  Consequently, even if the petitions for reconsideration from the
May 2000 order had not been timely, all aspects of the December 2001 order,
including those that reaffirm decisions in the May 2000 order, are reviewable
under Locomotive Engineers. See Friends of the Atglen-Susquehanna Trail, Inc. v.
Surface Transp. Bd., 252 F.3d 246, 260 (3rd Cir. 2001); HRI, Inc. v. EPA, 198
F.3d 1224, 1237-39 (10th Cir. 2000); Public Citizen v. NRC, 901 F.2d 147, 150
(D.C. Cir. 1990).
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 B. California Petitioners Are Persons Adversely Affected by
NHTSA’s December 2001 Order.

Because NHTSA’s December 2001 order set forth NHTSA’s decision on

timely petitions for reconsideration of the agency’s May 2000 order, the petition

here is timely to review the merits of both the December 2001 and May 2000

orders.  In ICC v. Brotherhood of Locomotive Engineers, 482 U.S. 270 (1987)

(“Locomotive Engineers”), the Supreme Court recognized that an agency’s

decision to reopen the record on a prior order triggers a new period for seeking

review, id. at 278, and that a timely petition for reconsideration, even if denied,

stays the period for petitioning until the agency announces its decision. Id. at 284. 

This rule of finality prevents wasting judicial resources reviewing agency decisions

that do not represent the agency’s last word.2



32

NHTSA, however, maintains that review is not available to the four

petitioners who reside in this Circuit because they did not participate in the

petitions for reconsideration decided in December 2001.   NHTSA’s theory affects

whether this Court is among the Circuits in which this petition can be presented. 

49 USC § 30161 provides for review in the “the circuit in which the person [filing

the petition] resides or has its principal place of business.”  49 USC § 30161.   Two

petitioners who reside in the District of Columbia were parties to administrative

reconsideration motions, but the four petitioners who reside in California were not. 

 Therefore, this petition is properly brought in this Circuit if 49 USC § 30161 does

not limit review to persons who participated in the reconsideration proceedings.

NHTSA’s argument that the California petitioners may not seek review is

without merit because the statutory language makes clear that participation in the

administrative proceedings is not a condition for petitioning for judicial review

under 49 USC § 30161.  Petitions for review of many federal agency orders are

governed by the Hobbs Act, which limits review to petitions brought by a “party

aggrieved.” 28 USC § 2344.  This Circuit and other courts have concluded that, by

using the word “party” rather than “person” in this statute, Congress deliberately

limited Hobbs Act review to participants in the administrative proceedings. See

Sierra Club v. United States Nuclear Regulatory Comm'n, 825 F.2d 1356, 1360

(9th Cir. 1987); Simmons v. ICC, 716 F.2d 40, 43 (D.C. Cir. 1983).  In contrast,
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the statute that authorizes review of the orders at issue here provides for review by

“a  person adversely affected.” See 49 USC § 30161.   As in the Administrative

Procedure Act and other review statutes providing for review by any “person

adversely affected or aggrieved,”  5 USC § 702, the language used by Congress in

Section 30161 does not impose any requirement that the petitioner be a party to the

administrative proceedings. See Office of Workers' Compensation Programs v.

Newport News Shipbuilding and Dry Dock Co., 514 U.S. 122, 126 (1995)

(“adversely affected or aggrieved” is a “term of art used in many statutes to

designate those who have standing to challenge or appeal an agency decision”).  

Under these statutes, courts have recognized that Congress has provided a right of

judicial review to any person with an Article III interest that is arguably within the

"zone of interests” to be protected or regulated by the statute.  Id. at 127.

Moreover, even precedents under the Hobbs Act do not support NHTSA’s

contention that a timely petition for reconsideration stays the running of the

statutory period for seeking judicial review only for the petitioning party.  The

Supreme Court’s statement of the rule in Locomotive Engineers (which was

decided under the Hobbs Act) contains no such limitation.  See 482 U.S. at 284. 

There is no Circuit case that holds that an adversely affected litigant who did not

join in seeking reconsideration is barred from seeking judicial review of the



Because NHTSA does not have authority to issue regulations limiting who3

may seek judicial review, its regulation has no independent legal force, and
because the agency is not responsible for applying and interpreting 49 USC
§ 30161, its interpretation is not entitled to deference.  See United States v. Mead
Corp., 533 U.S. 218, 227-31 (2001).
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agency’s decision on reconsideration, and must initiate judicial proceedings before

the agency announces its response to timely petitions by other interested parties.  

NHTSA has issued regulations with inconsistent interpretations of 49 USC §

30161 on this issue, and its current regulations reflect a misreading of the case law. 

Prior to 1995, the agency’s regulations stated that a timely petition for

reconsideration postpones the period in which to seek judicial review for "every

person adversely affected by the rule."  60 Fed. Reg. 63,648, 63,650 (1995).  In

1995, however, the agency amended this regulation to provide that a petition for

reconsideration stays the period for seeking review only for the person who seeks

reconsideration because NHTSA believed that the case law contradicted its prior

rule. Id. at 63,649, 63,651.3

NHTSA’s reading of the case law is mistaken.  There are no cases that hold

or state in dicta that only the person who petitioned for reconsideration may seek

review when the agency decides the petition.   The vast majority of the cases that

NHTSA cites as support for imposing this limitation merely hold that a single party

cannot simultaneously pursue administrative reconsideration and judicial review. 
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See, e.g., Bell South v. FCC, 17 F.3d 1487, 1489 (D.C. Cir. 1994);  Wade v. FCC,

986 F.2d 1433 (D.C. Cir. 1993); United Transp. Union v. ICC, 871 F.2d 1114,

1118 (D.C. Cir. 1989); West Penn Power Co. v. United States Environmental

Protection Agency, 860 F.2d 581, 587 (3d Cir. 1988); Winter v. ICC, 851 F.2d

1056, 1062 (8th Cir.), cert. denied, 488 U.S. 925 (1988).  The rationale underlying

these decisions – that it is wasteful for courts to review agency orders that are

simultaneously the subject of petitions for administrative reconsideration –

counsels against requiring persons who chose not to participate in reconsideration

motions to initiate judicial proceedings raising the very issues that the agency is

simultaneously considering in petitions for reconsideration.   As this Court has

emphasized, “[w]e will not entertain a petition where pending administrative

proceedings or further agency action might render the case moot and judicial

review completely unnecessary.”  Sierra Club, 825 F.2d at 1361. 

Other cases cited by NHTSA as the basis for its 1995 rule change state that

petitions for reconsideration filed by other persons do not preclude a petitioner

from seeking judicial review.   See, e.g., ICG Concerned Workers Ass’n v. United

States, 888 F.2d 1455, 1458 (D.C. Cir. 1989); see also American Farm Lines v.

Black Ball Freight Serv., 397 U.S. 532, 541 (1970).  This result is supported by

specific provisions in the Hobbs Act and APA in which Congress sought to make

clear that petitions for reconsideration should not be a barrier to immediate judicial
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review (unless such petitions are specifically required by statute).  See ICG

Concerned Workers, 888 F.2d at 1458 (quoting West Penn Power, 860 F.2d at

587); see also Locomotive Engineers, 482 U.S. at 284-85.  NHTSA’s contention

that pending petitions for reconsideration render the agency’s decision nonfinal

solely for those who seek reconsideration is not endorsed in these cases and is

contrary to the underlying principle that the courts should not require petitions for

review that may be premature. 

II. NHTSA’S DECISION TO REDUCE THE MAXIMUM TEST SPEED
IN UNBELTED CRASH TESTS IS CONTRARY TO LAW BECAUSE
IT DEGRADES OCCUPANT PROTECTION.

The first requirement of the statute directing NHTSA to conduct a

rulemaking “To Improve Air Bags,” is that the rule “improve occupant protection

for occupants of different sizes, belted and unbelted.”  Statutory Addendum, A-1.

The rule NHTSA adopted does not meet this test.  To the contrary, NHTSA made a

conscious decision to permit manufacturers to reduce the protection afforded to a

large number of accidents in which the long-standing 30 mph barrier crash test

provides the measure of occupant protection.  The statute’s mandate that the rule

improve occupant protection and minimize the risk of injuries is not satisfied by a

rule that, in the interest of making it easier for manufacturers to meet the risk-

minimization mandate, sacrifices the lives and well-being of occupants who would

be protected if manufacturers were not permitted to degrade air bag performance.  
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NHTSA’s departure from the statutory mandate to improve occupant

protection is evident from NHTSA’s acknowledgment that, between now and the

end of model year 2006 (and potentially beyond), manufacturers may introduce air

bags that provide less protection than those in use before NHTSA announced the

amendments to Standard 208.  Throughout the rulemaking proceeding, NHTSA

found that “the vast majority of the current vehicles” can meet the new injury

criteria for 50th percentile unbelted male dummies in a barrier test at 30 mph. 

RE 7, 65 Fed. Reg. at 30,687.   These tests involved model year 1998 and 1999

vehicles, and NHTSA found that these test results “were not rebutted by any

significant test data provided by the motor vehicle manufacturers or others.” Id. at

30687.  Thus, as the draft rule that NHTSA submitted to OMB succinctly

observed, a standard lower than the 30 mph barrier test allows “a degradation of

performance.” RE 5, Draft Rule at 108.

 NHTSA’s final decision stated that it considered it “unlikely” that this

degradation in performance would be “significant,” but acknowledged that, by not

adopting the 30 mph maximum test speed, the agency was allowing manufacturers

to reduce the protection of current air bags by depowering or making other changes

so that new air bags were only minimally able to satisfy the 25 mph test.  RE 7, 65

Fed. Reg. at 30,685; RE 8, 66 Fed. Reg. at 65,377.  NHTSA’s studies quantified

the potential impact of eroding Standard 208 in this manner.  The difference
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between a 25 mph and a 30 mph crash is not measured by the 20 percent increase

in speed, but by the increase in crash energy, which is 44 percent.  RE 7, 65 Fed.

Reg. at 30,687 n. 15.   The 44 percent difference in crash energy results in a

significantly higher risk of serious or fatal injury in crashes where the deceleration

is 30 mph.  Id.  Moreover, the 30 mph crash speed is representative of a much

higher percentage of real-world crashes that result in serious or fatal injuries than a

25 mph test speed.  Id.  NHTSA estimated that, if manufacturers designed air bags

minimally to meet the new 25 mph crash test, the degradation in air bag

performance compared to bags in use in 1998 and 1999 would cost 248 to 413

lives each year.  Id.; see also id. at 30,700, 30,735.

The statute’s command that NHTSA improve occupant protection precludes

NHTSA from opting for a rule that compromises occupant protection in this

manner.  Indeed, NHTSA’s approach is inconsistent with Congress’ decision to

reject alternative formulations of the legislation on advanced air bags that would

have ranked the priorities for the rulemaking, requiring NHTSA to give

minimizing “the risk of harm to children from air bags” a higher priority than the

protection of unbelted occupants.  See 143 Cong. Rec. S10973-74 (daily ed. Oct.

22, 1997).  The language Congress finally adopted contains no authorization to

subordinate occupant protection to risk minimization.  See H. Conf. Rep. 550,

105th Cong., 2d Sess.  521, reprinted in 1998 USCC. & A.N. 196 (1998).  
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NHTSA’s Office of Research and Development also dismissed this approach

when it analyzed the manufacturers’ comments.  In response to the manufacturers’

argument for a 25 mph test, the Office observed that it would not serve the best

interest of overall occupant protection to design air bags based on the smallest 5th

percentile of the population because of the increased risk to the remainder of the

population.  RE 5, Analysis Of Issues Raised By Public Comments (“Comments

Analysis”) at 4.3.   Nonetheless, this distorted approach of using the characteristics

of a narrower group to drive air bag design at the expense of the protection

afforded other, larger groups is the basis for NHTSA’s decision to reduce the

maximum test speed to 25 mph.

NHTSA appears to contend that the 25 mph crash test “improves” occupant

protection because this test is superior to the sled test.  RE 7, 65 Fed. Reg. at

30,689.  NHTSA’s own statements, however, show that an air bag minimally

designed to satisfy the sled test has never been the standard of performance.  In

adopting the sled test as an temporary solution in 1997, NHTSA emphasized that it

adopted this “interim” alternative to allow manufacturers to test depowered air

bags quickly and that this alternative would soon expire so that it would not create

a substitute for the 30 mph crash test.  RE 1, 62 Fed. Reg. at 12,968.   In both the

1997 rulemaking and NHTSA’s subsequent rejection of petitions requesting that

the sled test be made permanent, NHTSA found that it could not justify displacing
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the 30 mph barrier test with the sled test precisely because doing so would degrade

the protection afforded by Standard 208.  RE 1, 62 Fed. Reg. 12,968.  NHTSA’s

claim that minimal compliance with the sled test should now be considered the

standard it created in 1997 cannot be reconciled with its own description of this

temporary regulation.

Moreover, in the rulemaking on advanced air bags, NHTSA repeatedly

observed that, from both a legal and practical perspective, the temporary alternative

did not lower the standard to the level that NHTSA has used to measure

improvement, namely “an air bag designed to just meet the performance

requirements associated with a 48 km/h (30 mph) generic sled test.”  RE 7, 65 Fed.

Reg. at 30,689.  When several manufacturers argued that the performance of 1998

and 1999 air bags should be taken as evidence of how much protection would be

afforded if the sled test were made permanent in this rulemaking, NHTSA rejected

this argument because the temporary sled test did not permit manufacturers to re-

design air bags with the expectation that the sled test would apply long term. 

Instead, the sled test alternative still required manufacturers to market vehicles and

air bags “designed to the unbelted [30 mph] barrier test,” with “quick, partial

redesigns” that left the air bags’ performance “highly reflective of the unbelted

test.” RE 3, 64 Fed. Reg. at  60,570.  Thus, the vehicles marketed under the

temporary alternative do not have the design changes that would result if
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manufacturers were permitted to design equipment to minimally satisfy the sled

test.  Id.; RE 2, 63 Fed. Reg. at 50,020; RE 6, Draft Rule at 121.

The rule that NHTSA initially proposed in 1998 was faithful to the statutory

requirements.  That proposal included the risk minimization requirements of the

final rule and expanded the crash tests to include tests involving 5th percentile

female adult dummies.  RE 2, 63 Fed. Reg. at 49,967-69.  The proposal also

improved the protection afforded by Standard 208’s longstanding 30 mph unbelted

barrier crash test by adding additional injury criteria.  Id. at 49,972, 49,976.  

NHTSA’s decision to abandon this approach in favor of allowing manufacturers to

degrade air bag performance, and potentially allow hundreds of avoidable fatalities

each year, cannot be reconciled with the statute’s mandate that NHTSA’s rule must

both improve occupant protection and minimize risks.

III. NHTSA’S DECISION TO REDUCE THE MAXIMUM TEST SPEED
IN UNBELTED CRASH TESTS IS ARBITRARY AND CAPRICIOUS.

In addition to violating the statutory mandate, NHTSA’s decision to reduce

the maximum speed for unbelted barrier tests to 25 mph is arbitrary and capricious. 

The seminal case on evaluating agency decisions under the arbitrary and capricious

standard, State Farm, also involves a NHTSA decision to reduce the requirements

of Standard 208 in response to the manufacturers’ fierce opposition to air bags. 

NHTSA’s retreat from the 30 mph test here parallels the rule rescission in State



42

Farm in several respects and cannot withstand scrutiny under the standard

established in that decision.

In evaluating NHTSA’s decision under the arbitrary and capricious standard,

this Court must look to the agency’s stated explanation.  State Farm, 463 U.S. at

50.  The history of this rulemaking shows that NHTSA’s final decision is

inconsistent with the factual findings that preceded it.   Each time NHTSA

analyzed the implications of permanently degrading the 30 barrier mph test speed,

it concluded that such an action would significantly jeopardize safety in a wide

range of crash situations.  See, e.g., RE 3, 63 Fed. Reg. at 49,970; RE 6, Draft Rule

at 107.  Each time NHTSA considered manufacturers’ arguments against the 30

mph test speed, it rejected them as contrary to the evidence.  See above at 15. 

When NHTSA changed course and adopted its final rule, it did not identify any

new data that justified reversing these findings or any statutory directives that it

had overlooked.  Instead, NHTSA stated that it had concluded that maintaining the

30 mph test speed “would not be in the best overall interest of safety.”  RE 7, 65

Fed. Reg. at 30,687.  As the basis for this conclusion, the agency stated that the 25

mph unbelted crash test required more safety than the sled test.  Id. at 30,689.

NHTSA also listed five other factors in which it relied heavily on “uncertainty

about simultaneously improving protection and minimizing risk.”  Id. at 30,687-89. 
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  NHTSA’s explanation shows that its decision to allow manufacturers to

degrade air bag performance through 2006 should be set aside under State Farm for

three independent reasons: (A) NHTSA’s statement that reducing the 30 mph test

speed would serve “the best overall interests of safety” is contrary to the evidence;

(B) its reliance on the assumption that manufacturers would voluntarily surpass the

25 mph crash test standard shows that the agency relied “on factors which

Congress has not intended it to consider,” State Farm, 463 U.S. at 43; and (C) its

decision to reduce the test speed to 25 mph test while the agency collected data on

“uncertainties” is directly analogous to the action that the Supreme Court

overturned in State Farm.   In addition, NHTSA did not justify its failure to require

manufacturers to meet the 30 mph test after the initial phase-in period ends in

2006.

A. NHTSA’s Assertion That Reducing The Maximum Crash Test
Speed  Serves The “Best Overall Interest Of Safety” Is Contrary
To The Evidence.

NHTSA’s stated reason for rejecting the 30 mph test speed is that lowering

the speed to 25 mph would be “in the best overall interests of safety.”  RE 7, 65

Fed. Reg. at 30687.  This explanation is inconsistent with NHTSA’s own reading

of the evidence, which shows that the risks to adult occupants from abandoning the

30 mph standard exceeds any risks associated with retaining this standard. 
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Insofar as there are uncertainties or trade-offs under this rule, the interest of

overall safety favors retaining the 30 mph maximum test speed, not eroding its

protection.  As discussed above, NHTSA’s statistics on crash injuries and fatalities

show that the 30 mph crash test measures the performance of a vehicle in far more

crash situations than the crash test for small females or the risk minimization

requirements. See above at 19.  NHTSA also found that the overwhelming majority

of the 1998 and 1999 vehicles that had been tested provided air bag protection that

satisfied the 30 mph crash test for 50th percentile adult male dummies, and

relaxing the speed to 25 mph could increase air bag fatalities by 248 to 413 lives

per year.  See above at 17, 20.   This projected number of annual fatalities exceeds

all the fatalities attributed to air bag deployment from 1990 to 2000. RE 7, 65 Fed.

Reg. at 30,681 (158 confirmed fatalities).  Consequently, unless NHTSA found

that the evidence demonstrated that retaining the 30 mph test speed could result in

a new risk of substantial fatalities or serious injuries that would outweigh the

hundreds of fatalities among teenagers and adults in high speed crashes that might

flow from reducing the 30 mph test to 25 mph standard, NHTSA could not

rationally conclude that a standard that risks such fatalities best serves the overall

interests in safety.  

NHTSA identified no such evidence.  To the contrary, during the course of

the rulemaking, it found that it was not necessary to “trade” high-speed protection
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to accomplish risk minimization because technologies already in use demonstrated

that air bags can achieve both when properly designed.  The agency examined the

manufacturers’ claims that retaining 30 mph standard would undermine overall

safety and found that each is contrary to the evidence: 

C Fatalities due to air bag deployment declined substantially after 1995 due, in

part, to changes in air bag design that did not involve depowering (e.g.

changes in inflator characteristics, air bag volumes and improved mounting

locations).  RE 7, 65 Fed. Reg. at 60,682; RE 4, Air Bag Technology, pp.

ES-2, 3, 34-36. NHTSA concluded that it was not necessary to develop new

technologies to meet the statute’s goals by 2006 because designs that were

already in production enabled manufacturers to meet the new risk

minimization standards and eliminate most of the known causes of fatalities

from air bags. RE 6, Draft Rule at 19, 141-44.

C NHTSA rejected the argument that a 30 mph maximum test speed would

risk additional injuries by requiring increases in air bag volume or power

because the overwhelming majority of recently produced vehicles that had

been tested could meet the new tests at this speed without any additional

power.  See RE 5, Comments Analysis at 2.2, 2.4, 4.2.

C NHTSA found that manufacturers could design air bags to meet the 30 mph

test for both 50th percentile males and 5th percentile adult females without



 The four factors are, (1) “it is very important that advanced air bags be4

properly designed from the very beginning”; (2) “while we believe that it should
eventually be possible for vehicles to provide protection for both small females and
mid-sized males in a 48 km/h (30 mph) unbelted test without compromising efforts
to minimize the risks of serious air bag-induced injuries, there are unresolved
issues”; (3) “we are also aware that the vehicle manufacturers need design
flexibility to address issues regarding performance in real world crashes not
directly replicated by Standard No. 208's tests”; and (4) “a 40 km/h (25 mph)
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increasing the risks to out-of-position occupants. RE 7, 65 Fed. Reg. at

30,687; Draft Rule at 128-32.  Indeed, some vehicles already met the new

crash test requirements even though they were not designed for these tests. 

RE 3, 64 Fed. Reg. 60580; Draft Rule at 24-26; RE 5, Comments Analysis at

1.8.  The available test information concerning light trucks and vans

(“LTVs”) also refuted the manufacturers’ claim that a 30 mph maximum test

speed would require changes that would increase the risk of injury.  RE 5,

Comments Analysis at 5.6.

NHTSA’s explanation for its final decision provides no basis for ignoring

these findings, and it identifies no risk that outweighs the risk of increased

fatalities associated with a 25 mph standard.  Among the list of six factors that

NHTSA listed as the basis for its decision, only the first four suggest that setting

the maximum test speed for unbelted crash tests at 30, rather than 25, mph may

cause manufacturers to introduce air bags that fail other tests or cause injuries not

measured by these tests.  RE 7, 65 Fed. Reg. at 30,687-89.   NHTSA’s most4



maximum test speed gives vehicle manufacturers more flexibility to address the
greater compliance problems associated with vehicles, e.g., SUVs, with
particularly stiff crash pulses.”  Id. 

 NHTSA’s final assessment includes an estimate that vehicles designed to5

meet the 30 mph test speed could result in an additional 1,345 serious, but not fatal,
injuries compared to vehicles designed to meet the 25 mph standard.  RE 7, 65 Fed.
Reg. at 30,735.   This estimate that non-fatal injuries might be higher is subject to
numerous qualifications, the most significant of which is that it assumes that
manufacturers would only install single-stage air bags.  Id. at 30,735 n.33.  If
multi-stage air bags are used, the difference in injuries for the 30 mph and 25 mph
test speeds disappears.  Id.; see also Docket No. 00-7013-2, Final Economic
Assessment at VI-71-74.
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concrete explanation of its concern is a statement that setting the standard 5 mph

lower “presents less chance of inadvertently increasing risks to out-of-position

occupants,” id. at 30,688 — but even NHTSA does not argue that the 5 mph

difference significantly reduces the chance of injury to out-of-position occupants.  

Although NHTSA says that it is “uncertain” or is concerned about “unresolved”

issues related to what modifications will be made to current air bag designs, it does

not state, or point to any evidence, that any of the design changes identified during

the rulemaking present a safety risk that is significant enough to overshadow the

risk of increased fatalities associated with reducing the maximum test speed to 25

mph.  5

Consequently, NHTSA’s claim that the 25 mph test promotes “overall

safety” is not supported by its explanation or its conclusions from the data. 

Instead, NHTSA’s discussion of these four factors suggests that, because
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manufacturers have generally moved slowly in correcting air bag designs that

increase the risk to infants, children, and small adults, NHTSA tailored its rule so

that manufacturers would be required to make no changes or, at most, minimal

design changes in response to the advanced air bag mandate. See, e.g., RE 7, 65

Fed. Reg. at 30,687 (noting concern that manufacturers only be required “to

initially introduce relatively simple advanced systems”).   Because NHTSA’s

testing showed that the vast majority of current vehicles could satisfy a 30 mph

crash test, lowering the crash speed to 25 mph may permit manufacturers to satisfy

the risk minimization and other new requirements by simply lowering the power of

the air bags in these vehicles.   See RE 6, Draft Rule at 21.  Thus, by degrading the

standard, NHTSA thwarted Congress’ mandate that Standard 208 should require

improvements “by means that include advanced air bags.”  Pub. L. 105-178, Title

VII, § 7013(a)(1).  

Moreover, as NHTSA itself acknowledged in 1998, “justifying the

elimination of the [30 mph] unbelted barrier test based on the shortcomings of

current (or pre-depowered) air bag designs has parallels to the rationale” that the

Supreme Court rejected in State Farm.  RE 2, 63 Fed. Reg. at 50,019.  In State

Farm, the Court found that NHTSA had improperly based its decision to rescind

the passive restraint requirement on the manufacturers’ installation of ineffective

and undesirable automatic restraint systems.  463 U.S. at 49.  Similarly, the
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manufacturers’ resistance to using effective advanced air bag designs does not

justify degrading occupant protection to minimize the burden to manufacturers in

the future: 

The reasoning underlying [the State Farm] decision suggests that the
fact that the air bag designs chosen to date do not meet all safety
considerations is not a sufficient reason, by itself, to undercut or
negate the broad, longstanding performance requirements for air bags,
given that there are other, superior alternative designs from which to
choose. Instead, the appropriate long-term solution is to amend the
requirements to ensure that the manufacturers select and install better
air bag designs in the future.  

Id. at 50,019.  Just as State Farm concluded that manufacturers’ ineffective designs

could not justify rescinding the safety mandate at issue in that case, NHTSA cannot

justify its action here by claiming that lowering Standard 208's test speed serves

the “overall” interest of safety because manufacturers should be permitted to move

slowly in replacing flawed air bag designs with advanced air bag systems.

B. NHTSA’s Reliance On Voluntary Action By Manufacturers To
Maintain Or Improve Air Bag Performance Is Improper.

The third and fifth factors listed by NHTSA to support its action rely on

voluntary action by manufacturers to maintain or improve air bag performance

even though the 25 mph test permits them to degrade the protection for the vast

majority of adults and teenagers.  In the third factor, NHTSA states that lowering

the test speed gives vehicle manufacturers more “design flexibility” to improve

performance in crash situations that are “not directly replicated by Standard No.



 NHTSA’s assertion that it is unlikely that vehicle manufacturers will6

significantly lower performance is, to say the least, of questionable rationality in
light of manufacturers’ failure history of dogged opposition to air bag
requirements, NHTSA’s own conclusion that manufacturers would be likely to
lower air bag performance if the sled test were made permanent, the manufacturers
concerted campaign to replace the 30 mph unbelted barrier test with a sled test or
reduced test speed, and the economic incentives for manufacturers to meet their
risk-minimization obligations by reducing protection in high-speed crashes.  See
RE 3, 64 Fed. Reg. at  60,572.  In the draft rule submitted to OMB, NHTSA
concluded that it would be unreasonable to rely on manufacturers to maintain
current performance if the 30 mph crash test was made less stringent.  RE 6, Draft
Rule at 121. 
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208's tests,” such as crashes into poles.  RE 7, 65 Fed. Reg. at 30,689; RE 8, 66

Fed. Reg. at 65,381.  The fifth factor states that NHTSA believes “that it is

unlikely” that vehicle manufacturers will significantly lower the performance of

current air bags to minimally comply with the lower test speed.  RE 7, 65 Fed. Reg.

at 30,689.  6

Such wishful thinking is not a substitute for regulation. These factors are

impermissible considerations in light of Congress’ directive that NHTSA improve

occupant protection and minimize risks through rulemaking.  The statute’s

directive does not permit NHTSA to degrade the regulatory requirements based on

the hope that manufacturers will voluntarily make up the difference between the

degraded regulatory requirements and current occupant protection.  Indeed, when

NHTSA rejected arguments that the sled test should be made permanent, it

observed that it would be inappropriate to base its selection of regulatory standards
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on the safety protection “that is currently provided, or may in the future be

provided, voluntarily by the manufacturers.”  RE 2, 63 Fed. Reg. at 50,020.

Moreover, Congress’ 1998 mandate to improve occupant protection also

requires that the final rule that NHTSA adopts fulfill the requirements of Section

30111 of the National Highway Safety Act.  Pub. L. 105-178, title VII,

§ 7103(a)(2), 112 Stat. 465.  That statute contemplates that NHTSA’s standards

may be “‘technology-forcing’ in the sense of inducing the development of superior

safety design.”  State Farm, 463 U.S. at 49 (quoting Chrysler Corp. v. Department

of Transportation, 472 F.2d, at 672-673); accord Paccar, Inc. v. NHTSA, 573 F.2d

at 635.  Moreover, the statute requires that Standards be evaluated based on

whether they reduce deaths and injuries from traffic accidents.   49 USC §

30111(b)(4) and 30101.  Under this mandate, it is improper for NHTSA to adopt a

standards that does not maintain the protection against fatalities and injuries

afforded by existing technology, but relies on voluntary action to maintain safety.

C. NHTSA’s Decision to Reduce the 30 mph Crash Test Based on
Unsubstantiated Uncertainties Is Arbitrary and Capricious.

NHTSA rejected adoption of the 30 mph maximum speed on the basis that

“the uncertainty associated with simultaneously achieving the twin goals” of the

statute justified selecting the 25 mph test while NHTSA conducted a multi-year

effort to collect data to resolve this “uncertainty.” RE 7, 65 Fed. Reg. at 30,680,
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30,6845.  NHTSA’s reliance on uncertainty about how regulatory changes will be

implemented cannot be distinguished from similar explanations that the reviewing

courts in State Farm and Public Citizen v. Steed, 733 F.2d 93 (D.C. Cir. 1984)

found to be arbitrary and capricious.  

NHTSA and other agencies that promulgate technology-forcing standards

always face uncertainty when issuing regulations, particularly performance

standards that leave design decisions to the regulated entities.  In State Farm, the

Court made clear that there are limits on NHTSA’s ability to invoke such

uncertainties to justify a decision.  “[S]erious uncertainties,” the Court observed,

can justify an agency’s decision to revoke a safety standard “if supported by the

record and reasonably explained.” State Farm, 463 U.S. at 53 (italics added).  

However, an agency is required to do more than “merely recite the terms

‘substantial uncertainty’ as a justification for its actions,” and a valid reason

generally requires “a justification for rescinding the regulation before engaging in a

search for further evidence.”  Id.  Because NHTSA’s justification for rescinding its

passive restraint rule was not based on evidence but on the absence of “reliable

real-world experience that usage rates will substantially increase” under the

regulation, the Supreme Court found that NHTSA’s invocation of uncertainty did

not justify its action.  Id. at 52.
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In Steed, the Court of Appeals for the District of Columbia Circuit reached a

similar conclusion in rejecting NHTSA’s decision to suspend a treadwear

regulation based on “considerable uncertainty concerning the extent to which”

there were significant inaccuracies in test results underlying the rule.  Steed, 733

F.2d at 99-100.  Because NHTSA could not show that “the magnitude and

variability of the problem” justified suspending the rule, the Court held that its

action was arbitrary and capricious.  Id. 

NHTSA’s explanation here is based on equally unsubstantiated

uncertainties. NHTSA points to general uncertainties about how vehicles may

perform if the maximum test speed is retained at 30 mph.   However, careful

examination of NHTSA’s discussion of the uncertainties that it perceives reveals

that those uncertainties involve details, not major threats to overall safety that

would justify its action.  The uncertainty is minimal because the technology to

meet the dual goals of improving occupant protection and minimizing risk already

exists, and NHTSA’s tests show that vehicles can satisfy the 30 mph crash test

without increasing the risk to children or out-of-position occupants.  See above at

45.   Indeed, NHTSA points to no concrete data showing that there are significant

reasons to doubt that application of designs already in production will allow

vehicles to meet or exceed the requirements that its tests showed were already met

by most of the 1998 and 1999 vehicles that NHTSA tested.  See Draft Rule at 136-
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37 (concluding that the relatively few vehicles that do not currently meet the 30

mph standard can be refined to comply using available advanced technologies). 

The agency’s announcement that it plans to collect data only underscores that – as

in State Farm and Steed – the problems that NHTSA identifies are based on

speculation that is not substantiated by the record.

Moreover, State Farm and other cases show that when NHTSA relies on

uncertainty it must demonstrate that it considered alternatives and had a reasonable

basis for rejecting them.  Two alternative approaches are readily apparent here, but

NHTSA has not provided a rational basis for rejecting them.

First, NHTSA can retain the 30 mph standard, collect data on its

implementation, and make modifications if serious implementation issues do, in

fact, arise.   As this Court has observed, NHTSA can make temporary adjustments

in implementation deadlines if presented with evidence that devices require further

testing or development.  Paccar, Inc. v. NHTSA, 573 F.2d at 642; accord Chrysler

Corp. v. Department of Transportation, 472 F.2d at 673.  NHTSA’s decision to

reduce the 30 mph test speed before there is concrete evidence that such

adjustments are necessary, rather than after such evidence is presented, is

irrational.

Second, rather than degrading the safety standard for all vehicles based on

“uncertainties” that arise for some vehicles, NHTSA can provide special treatment
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for those vehicles that raise extraordinary concerns.  NHTSA identified the

“compliance problems” associated with SUVs and other vehicles with “stiff crash

pulses” as one of the six factors that justified its decision.  RE 7, 65 Fed. Reg. at

30,689.  This “uncertainty” is not substantiated because NHTSA’s testing found

that the manufacturers’ argument that these vehicles would require more

aggressive air bags to satisfy a 30 mph crash test speed was not supported by the

test results.  RE 5, Comments Analysis at 5.2.  But even if data supported the

manufacturers’ claim that these vehicles raise a special concern, this factor would

not justify reduction of the occupancy protection standard for vehicles that do not

have a stiff crash test pulse.  

  On reconsideration, NHTSA was specifically challenged on this issue, but it

did not explain why the characteristics of SUVs should justify reduction of the test

standards for all passenger cars.  RE 8, 66 Fed. Reg. at 65,380-81.  NHTSA states

only that “the uncertainties” associated with meeting both the occupant protection

and risk minimization standards are “formidable for all light vehicles.” Id.  As

discussed above, such a general reference to “uncertainties” cannot justify reducing

the standard for protection of occupants that is designed to prevent crash fatalities.
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D. NHTSA’s Decision Not to Restore the Maximum Test Speed to 30
mph After the Phase-in Period Is Arbitrary and Capricious.

NHTSA not only lowered the maximum test speed to 25 mph for the initial

phase-in period (2003-06), but it also declined to restore the test speed to 30 mph

during the succeeding phase (2007-10).  That NHTSA labeled this decision an

“interim rule” does not make it any less permanent for the purpose of judicial

review.  NHTSA’s statement that it may, at some time in the indefinite future,

revisit the issue in another notice and comment rulemaking does not distinguish

this rule from a final rule rescinding the 30 mph test speed.  Cf. Public Citizen v.

Steed, 733 F.2d 93, 98-99 (D.C. Cir. 1984) (indefinite suspension of rule is the

same as revocation where full notice and comment is required to restate the rule).

NHTSA’s decision to permanently or indefinitely reduce the 30 mph crash

test speed must be set aside because it is not supported by any cogent explanation.

See State Farm, 463 U.S. at 48-49.  The foundation for NHTSA’s argument that

reducing the 30 mph test speed is appropriate is its claim that manufacturers need

flexibility while they are being required to make the design changes necessary to

meet the new requirements that become effective from 2003-06.  Once these

requirements are fully implemented in 2006, this justification for reducing the

protection afforded in high speed crashes evaporates.  The only additional

requirement that manufacturers must meet after 2006 is that the maximum speed



57

for the crash test involving a belted 50th percentile male dummy will increase from

30 to 35 mph.  RE 7, 65 Fed. Reg. at 60,685-66, 60,690.  The only reason that

NHTSA gives for not restoring the unbelted crash test to 30 mph during this same

period is a statement that “we cannot assess whether the uncertainty about the

manufacturers’ ability to improve protection further and minimize risk will persist

beyond” the first phase-in period.  Id. at 30,685.   The agency’s statement that it

cannot “assess” the possibility that manufacturers will fail to comply with the new

requirements on schedule does not provide a justification for setting the crash test

speed on the assumption that they will not comply. 

By failing to restore the maximum test speed to 30 mph, even by 2010,

NHTSA ensured that its amendments to Standard 208 would undermine the very

safety concerns that are supposed to be paramount in setting these standards.  In

rejecting the manufacturers’ pleas that the 30 mph crash test be replaced with a

permanent sled test, NHTSA itself observed that a permanent change would

compromise safety in a way that a temporary change does not.  See RE 1, 62 Fed.

Reg. at 12,968-69.  The same problem exists in permanently degrading the 30 mph

maximum test speed to 25 mph.  Manufacturers have an economic incentive to

choose to comply with the risk minimization requirements by relying primarily on

lowering power or air bag size, instead of using design changes that serve both

occupant protection and risk minimization.   RE 3, 64 Fed. Reg. at 60,571. Because
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such changes achieve compliance at the expense of the protection in the crashes

that are most likely to be fatal, the result will be an overall increase in injuries and

fatalities. RE 6, Draft Rule at 21.

CONCLUSION

For the reasons stated above, the Court should declare that NHTSA’s

decision to reduce the maximum crash test speed for unbelted barrier crashes is

contrary to law or, in the alternative, declare that the agency’s stated explanation

for this action is arbitrary and capricious.

Respectfully submitted,
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Michael Tankersley
David Vladeck
Public Citizen Litigation Group
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STATUTORY ADDENDUM

Pub. L. 105-178, title VII, Sec. 7103, June 9, 1998, 112 Stat. 465, provided that:

(a) Rulemaking To Improve Air Bags. -

(1) Notice of proposed rulemaking. - Not later than September 1, 1998, the
Secretary of Transportation shall issue a notice of proposed rulemaking to improve
occupant protection for occupants of different sizes, belted and unbelted, under
Federal Motor Vehicle Safety Standard No. 208, while minimizing the risk to
infants, children, and other occupants from injuries and deaths caused by air bags,
by means that include advanced air bags.
(2) Final rule. - Notwithstanding any other provision of law, the Secretary shall
complete the rulemaking required by this subsection by issuing, not later than
September 1, 1999, a final rule with any provision the Secretary deems
appropriate, consistent with paragraph (1) and the requirements of section 30111,
title 49, United States Code. If the Secretary determines that the final rule cannot
be completed by that date to meet the purposes of paragraph (1), the Secretary may
extend the date for issuing the final rule to not later than March 1, 2000.

(3) Effective date. - The final rule issued under this subsection shall become
effective in phases as rapidly as practicable, beginning not earlier than September
1, 2002, and no sooner than 30 months after the date of the issuance of the final
rule, but not later than September 1, 2003. The final rule shall become fully
effective for all vehicles identified in section 30127(b), title 49, United States
Code, that are manufactured on and after September 1, 2005. Should the phase-in
of the final rule required by this paragraph commence on September 1, 2003, then
in that event, and only in that event, the Secretary is authorized to make the final
rule fully effective on September 1, 2006, for all vehicles that are manufactured on
and after that date.

(4) Coordination of effective dates. - The requirements of S13 of Standard No. 208
shall remain in effect unless and until changed by the rule required by this
subsection.

*        *        *        *
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49 USC § 30161. Judicial review of standards 
(a) Filing and Venue. 

A person adversely affected by an order prescribing a motor vehicle safety
standard under this chapter may apply for review of the order by filing a petition
for review in the court of appeals of the United States for the circuit in which the
person resides or has its principal place of business. The petition must be filed not
later than 59 days after the order is issued. 

*        *        *        *
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