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Introduction

Public Citizen commends the Nationd Highway Traffic Safety Adminigtration (NHTSA) for its
prompt action and thorough description of issues in the Advanced Notice of Proposed Rulemaking
(ANPRM), issued under the agency’s new early warning authority, as provided by the Transportation
Recdl Enhancement, Accountability and Documentation (TREAD) Act. The passage of the TREAD
Act last fdl sgnded new Congressiond attention to the problem of uninvestigated motor vehicle safety
defects on American highways. The Act provides critica tools that promiseto greatly assst the
agency’ s highway and vehicle safety mission.

The Ford- Firestone tragedy dramatically showed Congress, the media and public that NHTSA
knew far less about the ongoing damage to consumers from tire tread separations than did the motor
vehicle and equipment manufacturers, thus reveding mgor gaps in the agency’ s current information
collection practices. The TREAD Act was passed, in large part, to remedy this information gap by
indructing NHTSA to establish a pro-active information system cgpable of predicting and preventing
dangerous defects on the highway, before aloss of human life or seriousinjury occurs. Of course,
NHTSA has long had ample information-geathering authority that it could have used to secure these deta
even prior to Ford/Firestone.

At the same time that NHTSA gppeared to be inadequately informed of hazards, it was evident
that the automobile and equipment manufacturers use a multitude of information-gathering methods
regarding potential defectsin their products. Information is conveyed to the manufacturers by consumer
complaints, warranty data, dedler reports, lawsuits, insurance records, testing and computer anayses,

! Even prior to passage of the TREAD Act, NHTSA had the authority to require manufacturers to submit foreign
customer and dealer communications relevant to adefect in vehicles or equipment sold in the United States, see 49
U.S.C. § 30101, and subpoena power to secure data the agency needsto identify defective vehicle equipment, see 49
U.S.C. §30163.



and other sources, and is used by the companiesin numerous internd investigations, litigation, cost
evauations, recdl and design change decisions, as wdll as for many other purposes.
I mplementation Concerns

Congress and the President have clearly provided broad new authority, over and above any
exiging authority, for NHTSA to require the submission of information that would asst in identifying a
safety-related defect. They have dso told the agency to determine the form of that submission.
Therefore, the key questions, as the agency has framed them in the ANPRM, are the type of
information to be submitted and the organizationa scheme gpplied to that information.

In our view, the agency’ s decision regarding the type of information to be submitted should not
be driven by categories of parts or by the corresponding motor vehicle safety standards (which involve
adifferent enforcement scheme based on agency testing againgt a performance standard). Instead,
NHTSA should request information based upon the ability of that kind of information to predict the
possihility of harm to the public. Therefore, the amount of information submitted should correspond to
the seriousness of the events surrounding a defect. For example, a defect-rdated fataity would trigger a
requirement for additiona information to be submitted by a manufacturer, whereas a sngle consumer
complaint most likely would not.

This approach would dign much more precisdy with Congressiond intent and with the agency’s
obligation to protect the public. Indeed, the agency haslong st its priorities based on the likelihood of
harm. We propose the gpplication of decison criteriaaong these lines in the text of these comments.

Asto the organizationa scheme, we recognize that a potentiadly vaid concern on the part of the
agency isthat it could be overwhelmed by the sheer number of records to be provided by the
manufacturers. It is certainly clear from the history of defect-related litigation thet atime-honored tactic
is both to over-supply information, thus drowning one's opponent in massve amounts of worthless data,
and to under-supply information, through careful omission of cruciad documents.

The solutionis to unify the requirements for data submission, and the agency’ s guiddines for the
frequency of submission, as much as possble. The agency should strive to creste asingle rdationa
database containing dl of the critica identifying information in summary form. Otherwise, NHTSA will
have to compare the outcomes of analyses done in severd different information sysems— aneediesdy
time- consuming and laborious task.

The agency’ s new “early warning” mandate will only be satisfied if NHTSA is able to Sreamline
the process as awhole, and to ingtantly access large quantities of information so that red flags on defects
can be quickly raised. Because these defects can result in death and injury, the agency has astrong
obligation to require regular submission of dl pertinent data, and a subsequent obligation to put it into a
highly usable form for immediate access and review by both the public and NHTSA. We bedlieve that
Setting out different information requirements based upon lists of componentsis an unnecessarily
complicated approach and will not fulfill the purpose of the TREAD Act and the agency’ s basic safety
obligetions.



Practical Guidelines

There are three specific remedies for the possible paper or information glut faced by NHTSA
under the new law. NHTSA should: 1) provide and require the use of a carefully-designed electronic
form that necessitates submisson of usable andysis as well as the supporting raw data (by make, mode
and defect in spreadsheet format) and have uniform requirements for the frequency of submisson (we
believe that al information should be submitted on amonthly basis); 2) creste a system for companiesto
submit this information over the Internet; and 3) provide a systemn to automatically make much of the
submitted information publicly available over the Web, in a clear and searchable format for public use.

The Agency Should Address The Issue of Manufacturer and Agency Secrecy in the Rulemaking

Asitem three, just above, demondtrates, the agency’ s disclosure policy should be trested as a
critical part of its obligation to honor the objectives of Congress and the President in making the
TREAD Act alaw. Indeed, the agency should address its confidentidity policy regarding early warning
submissions as part of the NPRM, so that the public may comment and afull and fair discussion can
occur.

In our preliminary view, the agency should set out the categories of documents thet are clearly
deemed to be routinely non-confidentia, as well as the types of informetion that could, if justified by the
submitter, receive confidentiaity trestment by the agency, including a description of the instancesin
which this decison will be made based upon a document’s contents. For example, the agency should
determine that presumptively non-confidentia information includes, at a minimum, consumer complants,
deaths, injuries, lawsuits, company testing related to the defect and warranty datain the aggregate.

Regardless of the agency’ s categorizations, however, a company submitting information must
dill explicitly request and judtify confidentid trestment of any information, and the agency must
separatdy evauae each such clam.

NHTSA Should Require Summary Information Until Evidence of a Potential Defect Surfaces

Returning to the organizationa questions, as an initid matter, virtudly al submissons should be
in summary form to a master database. For example, rather than requiring the submission of the
complaint in defect-rdated litigation, the agency should &t firgt require merely that the subject of the
litigation, and other identifying informeation, are noted in summary form in a database submitted monthly
by the manufacturersto NHTSA.

The summary information in the relationda database should be organized by make, model and
aleged defect, as well as by the “event,” or information, category. Each submisson should indicate that
the company had taken action, experienced a complaint, or been implicated in an injury or death with
regard to a particular alleged failure or defect. (See sample graph below.) Aswe outline below, the



agency’ stable of summarized information could be used to “trigger” additional submission requirements,
where evidence of a potentid defect accumulates.

If, contrary to this suggestion, the agency reguires the submission of most of the actua
documents as an initia matter, NHTSA will need to develop aworking file for many thousands of
documents that may never become part of a defect-related inquiry. Because, aswe explain more fully
below, evidence suggesting a defect would trigger the submission of a package of dl the rlevant
manufacturer’ s information on a particular defect, by defect, the system we propose would make it a
smple matter to sort any additional submissions of actual documents according to the defect that is
dleged.

Thereis only one exception to our proposa that a summary of information is superior to
requiring theinitia submission of documents. The agency can and should require the direct submisson
of the manufacturers file of consumer complaints, organized by make, modd and aleged defect,
accompanied by a cover index, because the agency aready has in place awell-developed system for
categorizing these complaints by scanning them into a seerchable format. Manufacturers should submit
the actual complaint, and a Vehicle Owner’ s Questionnaire can then be sent to the complainant.
However, for purposes of the agency’s monthly database, we maintain that a notation concerning the
tota number of complaints submitted is sufficient.

The mgor effort in the undertaking as we describe it here would be the refinement of
parameters for the submission of information (our recommendations are below) and development of an
adequate glossary for a uniform description of the vehicle sysems or components involved and their
aleged defects and failures. The tremendous advantage of this processisthat it could truly function as
an “early warning” system. Such a system would make it ardaively smple matter to discern, following
an evauation of the database, whether information clusters gppear that indicate a possble defect.

Where Evidence of a Defect Appears, More Information Should Be Submitted

The agency should also set up second-stage “triggers’ that will automatically indicate that
submission of al the manufacturer’ s information that relates to that problem is required. For example,
manufacturers should be required to report, in summary form on amonthly bags if thereisany single
lawsuit in which adefect isaleged. The database should be cumulative over time, so that additions
from month to month may essily be tracked. The accumulation of three lawsuits on the same defect
would then trigger the need for the manufacturer to submit al of the actual complaints that had been filed
in the litigation, as well as any other company documents that are covered by the early warning rule and
are relevant to those defect claims.?

The agency’ s autométic “trigger” for the submission of the actud documents, as an addition to
the company’ s database summary, would cut across every category of information. Thus, if any one of
alig of conditions was met (e.g., one death, 3 seriousinjuries, 3 lawsuits, etc.), for asngle make/modedl

2 Under its early warning authority, the agency would also of course retain the right to request documentation even
if atrigger was unsatisfied, i.e, asingle lawsuit had been filed.



and dleged defect, manufacturers would be required to compile and submit al related field reports,
internal investigation papers, litigation complaints, design change documents, company testing, consumer
complaints, remedy failures, executive review documents, information from and ingtructions to suppliers,
the raw data supporting any company decisions, etc., and submit this information alongside the updated
summary information in the next month’sreport. Any “triggers’ established for clamsin the aggregate,
such aswarranty or property damage claims, should be hard numbers rather than percentages, dueto
the ability of percentage figures to be manipulated by the manufacturers.

As one example of how this recommendation could be operationdized, the TREAD Act
requires the reporting of aggregate satistical data on property damage clams. The summary data
submitted monthly to the agency database should include a a minimum, as proposed in the ANPRM, a
description of the type of damage and the product and/or components damaged. We suggest that
information regarding the supplier of the component at issue and any associated injuries, crash types,
etc., should aso be required (see sample chart, below).

The agency’s ANPRM further notes that an analysis of property damage claims might be a
required submisson. We recommend that this andlysis be produced in responseto a“trigger” event,
such as exceeding a certain hard number of property damage claims, asingle death, 3 lawsuits, etc.,
related to the same vehicle make, model and dleged defect, rather than as an initia matter. Of course,
what is consdered the “same’ defect will require ongoing refinement by the agency, but should at least
be obvious where the agency knows the make/s and model/s affected and is familiar with the names of
the relevant component suppliers.

Another example would be a genera or aggregate reporting of remedy failures, field reports, or
changes to components and service parts in the agency’ s monthly summary database.  Information
would, again, be sorted by make, model and aleged defect and include the relevant dates and asmple
description of the remedly failure, contents of the field report/s or nature of the change. If the
accumulated information regarding an aleged defect meets one of the agency’slist of automatic triggers,
or if the agency decides that additiona information is warranted and sends a letter to that effect, at that
point the manufacturer would be required to assemble and submit al of the information and
documentation indicated, organized according to the alleged defect. In short, a manufacturer could be
required to submit, in asingle “defect” file, the actud field reports, actud manufacturer communications
as to changes in components or service parts, aswell as the manufacturer’ s satistica andysis of any
property damage claims, dong guiddines provided by NHTSA.

In this way, the agency could use its information gathering authority as atool to be scaled up or
down, depending upon the agency’ s estimation of the thresat to the public. The agency should be guided
in its sdection of these “triggers’ by the fallowing three principles: 1) the seriousness of the indicationsin
terms of the potentia for further defect-related harm to vehicle occupants and the public; 2) the extent
of the population’s probable exposure to harm; 3) the evidence of a cause-effect relationship between
the defect and the possibility for harm.



To assg it in determining the parameters for both summary information and the “triggers’ for
submission of these “next-level” documentsin its rulemaking, the agency should preliminarily request
information from companies concerning the types of internd andys's and investigation of defect-related
information that currently occurs when evidence of a defect is raised.

Who Should Be Required to Respond

We bdlieve that the many equipment manufacturers that are not involved in vehicle manufacture
will be far less likely to obtain actud notice of the kind of information that it will be necessary to report
under the early warning requirements. However, to the extent that NHTSA faces a duplication problem
in submissons, origina equipment and component-only manufacturers should be required to coordinate
their information submissions with the vehide manufacturers® After dl, thereis nearly dways avehicle
involved in any incidents, and as the agency itsalf noted in the ANPRM, “a defect in amodular
component indalled as origina equipment is far more likely to come to the direct atention of the vehicle
manufacturer than the assembler of the component, or the manufacturers of the component’ sindividua

parts.”

Equipment manufacturers should report both to vehicle manufacturers, who would be required
to include such information in that company’s monthly submissons, and to NHTSA directly, where the
information should be temporarily stored in a separate database pending its submission by the vehicle
manufacturer. This system should be followed even where the equipment bears little relation to the
vehicle involved, asin the case of motorcycle jackets, because reporting by the vehicle manufacturersis
the smplest and easiest way for NHTSA to maintain a usable database. An equipment manufacturer
with actud notice of an incident would, we believe, nearly uniformly be aware of the vehicdle
manufacturer involved. If nat, this information could be routingly and easily collected.” Obvioudy, the
submission requirements are ddimited by the fact that the information to be submitted must be in the
possession of the manufacturer, or put another way, the manufacturer must be on actud notice of the
informetion.

The Agency Should Be Clear That the Burden of Defect Notification Has Not Shifted
Asan over-arching issue, NHTSA should make it clear thet its new authority has no effect upon

any pre-exigting defect reporting obligations, and that, after TREAD, the companies have an even
clearer burden than before to bring their knowledge of safety-related defectsto NHTSA' s attention.

% Thiswould encompass, as noted in the ANPRM, manufacturers of several-stage or incomplete vehicles.

* Importers of motor vehicle equipment for resale may be the only exception to this general rule and should, as stated
inthe ANPRM, bear the same monthly reporting obligations as the motor vehicle manufacturers. Some types of
information required to be reported by motor vehicle manufacturers could potentially be omitted by this class of
equipment manufacturers, if it isnot in their possession.



For its part, the agency should be certain that, where problems are indicated, NHTSA iswilling and
able to perform its own analyses of early warning information, using the raw data, summeary information,
and company documents submitted.

In short, the agency’ s challengeisto craft a verifiable and workable format for submission of
information that will limit company mischief, maximize rgpid review and action, and minimize the
potentid for public harm and suffering. Our further comments are designed to assst the agency in
implementing these gods.

The ANPRM’s Incremental Approach Puts the Agency’ s Anxiety Before Congressional Intent

The reporting language used in the TREAD Act is exceedingly broad, and provides
consderable authority for the agency to determine the data submitted and itsform. Public Citizen
strongly opposes the incrementa gpproach suggested by the agency as dangeroudy under-inclusive and
thus out of conformance with Congressond intent under the TREAD Act.

Congress did not intend for NHTSA to limit the scope of its early warning programs to certain
components or specid lists of parts. Instead, it desired the development of a comprehensive warning
system, regardless of the vehicle or part affected. The agency’s incrementa gpproach would risk
another Ford-Firestone, but thistime NHTSA' s failure to anticipate problems could be due to the
agency’ s own short-sghtedness in crafting the limitations of its requirements.

Excluding certain parts or manufacturers from the TREAD reporting obligations would almost
certainly create an opportunity for potentia defectsto fall through the cracks in the agency’ s new early
warning system. If the agency requires additional funding to implement its additional obligations under
the TREAD Act, it should make this clear in the coming appropriations and reauthorization discussons.

Moreover, the proposals in the agency’s ANPRM are unnecessarily confusing and complex.
The sysem NHTSA proposes would vary by phase of the rule, manufacturer type, information
category, reporting frequency, and potentialy aso by type of component. So many varigbles are Smply
unworkable and could result in a system with aglut of data, but that would require an enormous
expenditure of agency gtaff to turn it into usable information. We strongly suggest that the agency
establish as many standard practices and as much uniformity as possible. With such asystem, the
agency would not have to sdlect among al these variables.

The Agency’s Goal Should Beto Design An Early Warning System That Works to Warn

Rather than backing anxioudy into a huge job, the agency should design an information system
designed to identify mog, if not al, defects from the information submitted by the manufacturersto, and
organized by, its system. The power to set the terms of the information’s submission is, in fact, the
power to assure that the reported data will be useful, readily available, and informative.



The dectronic format for submissons, a sample of which is below, should be completed by the
manufacturers on a monthly basis and downloaded to the agency over the Internet. 1t would provide a
working, relationd database of useful information. The agency could aso provide dl respondents with a
relatively brief explanatory booklet, containing full explanations of each requirement, asis done for
income taxes. The booklet would lay out the requirements for submission of information in eech
category, and could be revised on an annua basis as the agency’ s needs change or as questions
concerning categorizations arise.

The booklet accompanying the graph should clearly state what type of events must be reported,
and what supplementa information must accompany such reporting. Because thisis merely asummary,
and very bagic information is required, all potentidly informeative events should be briefly noted and
described. Our recommendations are in the graph below, which should be taken as a conceptua
suggestion rather than as a completed model to meet the agency’ s needs.

Though certainly not an exhaudtive lis, the events mentioned in the agency’s ANPRM that
should trigger summary reporting by make, modd, aleged defect and incident number should include:

1 death

1 serious or unknown injury; 3 minor injuries

1 lawsuit

Warranty clams (according to a hard number threshold)
Consumer advisories, notifications, information campaigns, etc.
Property damage clams

Remedly fallures

Field reports

Internd investigations, company panels, task forces, etc.

The details to be submitted with each category of “event” would vary, and could be prompted
through the use of automeatic drop-down boxes encoded in the database. For example, for an incident
record reflecting that alawsuit has been filed againgt the vehicle manufacturer or component supplier,
the identifying information suggested in the agency’s ANPRM would suffice, and the drop-down boxes
could assure arecord’ s completion. For such asystem to be fully informative, NHTSA would need to
develop a system of manufacturer/vehicle codes, slandardize the list of vehicle component names and
parts, and develop adequate guidelines for the kinds of information to accompany each type of entry.

Notably, theligt of vehicle systems and components involved would be searchable by NHTSA
for any patterns of component failure the agency cared to investigate, thus answering the suggestion in
the ANPRM that specid notice be taken of items such astires, fud systems, and suspension system
defects.



For deaths, injuries, property damage claims, and field reports, manufacturers should indicate
whether any specid safety codes, as specified by the agency, apply to a particular entry, aswell as
whether there was a crash and the type of crash. Thelist of safety codes we suggest in the sample table
derives from the ANPRM, in which the agency stated that certain types of defects and failures require
gpecid attention. For entries in the aggregate, our preiminary judgment is that the safety code may be
omitted, except for consumer complaints, which should be coded as they are submitted to NHTSA.

Safety codes could aso be used to indicate, perhapsin another column, any defect typology
that NHTSA wishes to monitor, such as defects that cause failure of mgor vehicle control systems,
failure of critica vehide components, or sudden removad of the driver from the vehicle control
instruments.

Of coursg, if the agency requests further information, or its submisson is“triggered” by a set of
criteriadesigned by NHTSA, the defect record may be augmented by the manufacturer with additiona
detalls, even asto those entries initidly submitted in the aggregate. The record would aso reflect any
change in the characterization of the incident (i.e., an injury becomes a degth), as demondtrated in the
graph below.

Because there is alimited number of types of reportable “events,” the cumulative submisson of
amonthly report will eventualy provide a comprehensive and developing view of a defect-rel ated
problem. At aglance, the agency will be able to see most of the company activity in responseto a
particular aleged defect, whether the Stuation involves a specid risk to consumers, what consumer
response to a defect has been, how many deaths or injuries are related to the defect, whether a supplier
is contributing to a defect experienced across vehicle manufacturers or fleets, what components or sub-
components are causing repeated problems, and so on. By comparing records from month to month,
the agency will be able to measure the increase in claims, and determine whether arapid response is
required, particularly where there has been arapid increase in defect-related incidents.

The god isto design a managesable and transparent system to aert the agency about defect-
related safety problems that require further information-gathering and document submission, and that
may potentidly provide the basis for opening a defect investigation or initiating arecal action. Only this,
and nothing less than this, will truly answer the cal to action issued by Congress in response to both
NHTSA’s oversght and the manufacturer malfeasance that have produced the ongoing Ford- Firestone

tragedy.



MARCH 2001 SAMPLE TABLE FOR MONTHLY MANUFACTURERS ELECTRONIC SUBMISSION OF EARLY WARNING INFORMATION

[Explanatory notesbolded and in brackets.]

A B C D E F G H
Defect 1D M odel Incident number, event type and appropriate Vehicle Component/s Equipment Briefly List document/s submitted
record year/s of supplemental data (death, injury, warranty code | system/s and sub- Supplier for describe with report.
vehicle/s in aggregate, consumer complaint in aggregate, | containing component/s system/s and/or engineering
(Reporting involved lawsuit, internal investigation, replacement alleged involved (if component/s specifications All consumer complaints
manufacturer in defect part in aggregate, etc.). (Required information | defect (e.g., applicable) (name, address for part/s, must be submitted,
and Model — allegatio for each event typeislisted in NHTSA glossary steering, and phone no.) system/s or including addr ess of
Reporting ns for Column C and will appear in drop-down tires, etc.) Providethe component/s complainant.
Month — Year menu.) [Update further developmentsin a and manufacturer’s Does supplier involved in the
— Alleged singlerecord involving the same vehicle or description and produce thisitem | alleged defect. Other documents may be
defect/s) passengers using the original reporting code. of alleged supplier’s for other vehicles required if soindicated by
Mark changesin aprior record by indicating defect internal inthe NHTSA guidelines on
that it has been updated, date and type of parts/warranty manufacturer’s (Omit this second-level “triggers” or
(Manufacturer/ change. ] (Describe codel/s. fleet and if so, column if letter sent by NHTSA to the
model code using NHTSA what model/sand | submission by manufacturer requesting
names can be For deaths, injuries, property damage claims, terms year/s? after-market additional information.
found in and consumer complaints, indicate if therewas | glossary for parts
NHTSA a crash and crash type, and use any applicable Column D.) If known, arethe | manufacturer)
glossary for safety failure code/s: Rollover (RO); Roof partsused by
Column A.) Crush (RC); Vehicle Fire (VF); Fuel Leak (FL); another
Child Restraint (CR); Seat Belt (SB); Side Air manufacturer/s
Bag (SAB); Front Air Bag (FAB); Passenger and in what
Ejection (PE); School Bus (SB); High Mileage model/s?
Vehicle Fleet (HM); Tire Tread or Belt
Separation (TS).
Consumer complaints, field reports, property
damage claims, remedy failures, customer
satisfaction campaigns, consumer or dealer
advisories, and warranty claims may belisted in
the aggregate with required data unlessrelated
to other reportableincidents.
FE [Ford 1995- 1) 1 Death: [Required data] (updated 1/3/01; Tire Firestone tires: Bridgestone/ Origina equip. [A death triggers full
Explorer] -- 1997 entry changed from injury to death); 2 serious Roof Wilderness AT Firestone specs predict tire | reporting of
Mar — 2001 — injuries[Required data] (updated 1/3/01; entry | Vehicle P235/75R15 [New | Headquarters failure at 60,000 | manufacturer’sdefect file. ]
Tire/Rollover/ changed from injury to death); 1 lawsuit stability defect ID no. — Address, miles.
Roof [Required data] (Added to record 1/3/01); 1 see Col. A—used | 800-999-7777. Documents sent: _
consumer complaint; RO, PE, RC, TS; RO SV Tiretread for other tire Roof specs and 2 consumer complaints
[Rollover Single-Vehicle] crash.. separates; models.] [Product testing for roof submitted
2) 16 consumer complaints: [Required data] vehicle information for crush to Ford and Firestone since
2RO, 16TS, 1PE [updated from 14 total in sometimes Ford warranty fleet.] Feb. _ o
previous record, submitted Feb 2001] rolls over. code for tires: Internal investigation: all

3) 1linternal investigation. [Required data.]

X5678.

related
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4) 19 warranty claims [Required data]

Firestone warranty
code for tires:

communications, agendas,
etc.

3LTY. Warranty claims submitted to
Ford and Firestone
[component
manufacturers co-ordinate
with vehicle
manufacturers]
FE -- Mar -- 1991 1) 15 consumer complaints [Required data] Rear door Latch spring Latchorama, Inc. Specs do not 15 consumer complaints
2001 - Door 2) 15warranty claims [Required data] latch pops Poughkeepsie, NY predict failure
Latch open during 800-455-6789
turns

Note: Submission iscumulative of all previousrecords.
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